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Sale of Bonds by Bank with Agreement to 
Repurchase 


An agreement by a bank, in connection with the sale of 
bonds to a customer, to repurchase the bonds at par upon the 
customer’s demand, is void as against public policy and will 
not be enforced. Brown v. Union Banking Co., Supreme 
Court of Michigan, 265 N. W. Rep. 447. 

The court pointed out that, if such an agreement were to 
be held valid, it would create against the bank a contingent 
liability which would vary from day to day and could not be 
measured or determined. If the bank could make one such 
contract it could make many of them and would thereby 
imperil the rights of the depositors and other creditors of 
the bank. 

It was also held in the case above cited that a statement 
by the bank’s cashier, in making the sale of the bonds, to the 
effect that the bonds were “gilt edged” would not make the 
bank liable to the customer where it appeared that the cus- 
tomer had relied entirely upon the bank’s agreement to repur- 
chase the bonds. The question as to the validity of contracts 
of the kind here involved has frequently been presented to the 
courts and the decisions are not uniform. In the July issue 
of the Journal at page 568 is a decision of the United States 
District Court (W. D. Michigan), German Baptist Orphans’ 
Home v. Union Banking Co., 18 Fed. Supp. 814, in which 
it was held that it is not within the powers of a bank to make 
an agreement to repurchase bonds sold by it. On page 572 
of the same issue of the Journal is a decision of the Supreme 
Court of Oklahoma, Enid Bank & Trust Co. v. Yandell, 56 
Pac. Rep. (2d) 885, in which it is held that such an agreement 
is valid. 
NOTE—For similar decisions see Banking Law Journal Digest (Fourth 


Edition) §1270. 
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The opinion of the court in the Michigan case, above re- 
ferred to, reads as follows: 





In September, 1929, the defendant banking company was a cor- 
poration engaged in the general banking business at St. Joseph, 
Mich.; and on September 5, 1929, sold to plaintiff bonds of the Cook 
County Investment Securities Company in the sum of $5,000, par 
value. ‘These bonds were then owned by defendant company and 
were sold to plaintiff by a Mr. Zick, a teller in the bank. At the 
time of the purchase, Mr. Zick informed plaintiff that the bank would 
repurchase the bonds at any time at the option of plaintiff. About 
November, 1929, defendant bank repurchased $2,500 of these bonds 
from plaintiff; and on June 12, 1930, plaintiff again purchased 
$2,500 of these bonds from defendant through a Mr. Johnson, cashier 
of defendant bank, who at the time of this sale told plaintiff that the 
bonds were gilt-edged and that the bank would take them back at 
any time plaintiff so desired. 

The bank having failed to repurchase these bonds, plaintiff 
brought suit and contends that the bank had the right to enter into 
a contract to guarantee the value of the bonds or to repurchase upon 
demand; and, further, that at the time of purchase, Mr. Johnson, 
cashier of defendant bank, falsely represented to plaintiff that the 
bonds were “gilt edged” so that defendant bank must respond in 
damages for such false and fraudulent representations. 

Plaintiff claims fraud in the purchase of the second group of 
bonds from Mr. Johnson, the cashier of defendant bank, and it is 
alleged that Johnson claimed the bonds were “gilt edged.” There 
appears to be no doubt that this statement was made. We said in 
Boss v. Tomaras, 251 Mich. 469, 473, 2832 N. W. 229, 231, the 
general rule is “that a statement of value is an expression of opinion 
and not a basis of fraud.” 

If plaintiff is to recover on the basis of fraud, he must not only 
show that false and fraudulent representations were made, but must 
also show that such representations were the moving force that in- 
duced plaintiff to purchase these bonds to his damage. We do not 
think that plaintiff has made such a showing; on the contrary, plain- 
tiff’s testimony shows that the inducement for this purchase of bonds 
was the statement of Johnson that the bank guaranteed them. We 
quote from the record: 

“Q. Do you want us to understand you would not have bought 
the last $2,500, unless the bank guaranteed them? A. I wouldn’t 
have bought them at any price unless the bank guaranteed them; 
and that is what I told him. 

“Q. When you bought that last $2,500 you relied entirely on the 
guarantee of the bank to take care of you? A. Yes, sir.” 
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This testimony clearly shows that plaintiff, in the purchase of 
these bonds, relied solely upon the so-called guarantee and not upon 
anything said by Johnson, its cashier, as to their quality. 

Plaintiff next contends that the repurchase agreement is valid, 
while the defense contends that plaintiff cannot recover: 

(1) Because Mr. Zick, the teller, was without authority to bind 
the bank by a repurchase or guaranty agreement as was made in 
this case; and 

(2) Because the agreement to repurchase is void not only because 
it is ultra vires, but because it is against the “public policy” of the 
state of Michigan. 

In this cause the sale of these bonds in the first instance was 
made by Mr Zick, the teller of the bank, and the second sale was 
made by Mr. Johnson, the cashier. 

In both instances the record fails to show that the bank through 
its board of directors ever authorized either the teller or the cashier 
to make any such agreement or ever knew that such promises had 
been made, and none can be implied unless the positions of teller and 
cashier carry with them an implied authority to bind the bank. 

In 4 Michie, on Banks and Banking, p. 185, § 56, it is said: 
“The statement of a bank teller that an indorsement upon a check is 
genuine does not bind the bank, which holds him out to the public as 
an agent with limited powers.” But plaintiff contends that the bank 
is estopped to claim that the agreement is ultra vires and cites 
Crowder State Bank v. Atna Powder Co., 41 Okl. 394, 188 P. 392, 
L. R. A. 1917A, 1021; People’s Bank v. Manufacturers’ Nat’] Bank, 
101 U. S. 181, 25 L. Ed. 907; Logan County National Bank v. 
Townsend, 1389 U. S. 67, 11 S. Ct. 496, 35 L. Ed. 107; German 
American State Bank v. Farmers’ & Merchants’ Savings Bank, 203 
Iowa, 276, 211 N. W. 386; and that where the agreement to repur- 
chase is a part of the original sale, it needs no other consideration 
and is valid. Stratbucker v. Bankers’ Realty Investment Co., 107 
Neb. 194, 185 N. W. 271. 

We think these contentions bring us to the question of the public 
policy of the state of Michigan for banks to enter into such an 
agreement. If such an agreement is valid, it would create against 
the bank a contingent liability which would vary from day to day 
and could not be measured or determined. If a bank could make 
one such contract, it could make many, and thus imperil the security 
of depositors by consuming the capital and surplus; moreover, such 
a condition would prevent banking officials, depositors, and others 
desiring to do business with the bank from ascertaining its exact 
financial condition. : 

We are not in accord with plaintiff’s contention that all state 
banking corporations have an implied authority to guarantee the 
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payment of securities sold by them. This contention is true as to 
commercial paper or where a bank enters into a contract of guar- 
anty in order to save itself from a bad debt. 

In Knass v. Madison and Kedzie State Bank, 354 Ill. 554, 188 
N. E. 836, 841, the court said: “Such a transaction can scarcely 
be said to bear resemblance to the ordinary indorsement of a note 
or bill of exchange, in which banks are authorized to, and commonly 
do, deal, and which becomes by indorsement the obligation of the 
bank. The risk of complete destruction of a banking institution, and 
thus loss of deposits arising from the traffic in ordinary commercial 
bank paper by indorsement thereof, is by no means comparable to 
the risk involved in the guaranty of a large number of real estate 
mortgage bonds, over which or their security the bank has no means 
of control. Such agreements are so fraught with danger to deposi- 
tors and other creditors of the bank that it is inconceivable that any 
considerable number of bankers should deem them to be in accordance 
with sound banking principles.” See, also, Hawkins Realty Co. v. 
Hawkins State Bank, 205 Wis. 406, 2836 N. W. 657; Eberlein v. 
Stockyards Mortgage & Trust Co., 164 Minn. 323, 204 N. W. 961; 
Greene v. First National Bank, 172 Minn. 310, 215 N. W. 213, 60 
A. L. R. 814; Farmers’ & Mechanics’ Sav. Bank v. Crookston State 
Bank, 169 Minn. 249, 210 N. 'W. 998. 

In Reichert v. Metropolitan Trust Co., 262 Mich. 123, 247 
N. W. 128, 133, the trust company had engaged in the business of 
loaning its own money upon mortgages, and then selling participat- 
ing interests in these mortgages to the public under a guaranty of 
payment. This court, in determining whether or not a trust company 
had any legal right to enter into any such guaranty, said; “It was 
beyond the power of the trust company and against public policy 
for an organization of this nature to engage in such a venture.” 

Hawkins Realty Co. v. Hawkins State Bank, 205 Wis. 406, 236 
N. W. 657, 662, involves an attempted agreement on the part of a 
bank to repurchase certain mortgages at any time at par and accrued 
interest. The court said: 

“If a bank, under such circumstances, can be bound by such a 
secret agreement, entered into between its president and cashier, an 
intolerable situation will result. Such a practice would be absolutely 
inimical to safe and sound banking, and would destroy the effect of 
many laws passed by the Legislature for the purpose of making banks 
safe. 

“That wash a contract should be held void on grounds of public 
policy seems entirely free from doubt. In Page on Contracts (2d 
Ed.) vol. 2, p. 1163, it is said: ‘Contracts are against public policy 
when they tend to injure the state or the public. “Public policy is 
that principle of law which holds that no subject or citizen can law- 
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fully do that which has a tendency to be injurious to the public or 
against the public good.”’ This court had repeatedly held that a 
bank is a quasi-public institution in which the public is deeply inter- 


ested.” 
In Lowe v. Crocker, 154 Wis, 497, 143 N. W. 176, 179, the court 


said: “The reason the law declares contracts contrary to public 
policy to be void is not for the purpose of permitting a person to 
retain what in equity and good conscience he ought not to retain but 
to punish any party to such a contract by leaving him where he has 
placed himself, namely, at the mercy of the other party. Any other 
rule would be no check upon the making of unlawful contracts, for 
their enforcement upon equitable grounds would furnish as adequate 
a remedy as their enforcement upon legal grounds.” 

The contract in the case at bar was illegal as being ultra vires 
and contrary to the public policy of the State of Michigan. 
Judgment affirmed; defendant may have its costs. 


A dissenting opinion was written in the above case. Both 
opinions were concurred in by four judges. In other words, 
the appeal was decided by an evenly divided court, which 
operates as an affirmation of the judgment of the lower court. 
The lower court had held the agreement in question to be 
invalid. 


Bank Not Liable in Action for False Arrest 


The plaintiff indorsed a check on the defendant bank, 
in which she was named as payee, and delivered it to a mer- 
chant. When the check was presented the bank rejected it 
because the account had been closed. The plaintiff alleged 
that this action was wrongful on the part of the bank and 
that the account was good at the time the check was refused. 
Later the plaintiff was arrested although she was innocent 
of any wrongdoing. It was held that these facts would not 
make the bank liable to the plaintiff in an action for false 
imprisonment where it did not appear that the bank sought 
or procured the plaintiff’s arrest. 

This was decided by the Kansas City, Missouri, Court of 


Appeals in the case of Richardson v. Empire Trust Com- 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1167. 
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pany, 94 S. W. Rep. (2d) 966. The following paragraphs 
are quoted from the court’s opinion: 





It is uniformly held that, where one has been wrongfully arrested 
and deprived of his liberty without legal process, an action for false 
arrest and imprisonment is afforded him against the party instigat- 
ing and causing such arrest and imprisonment. Coffman v. Shell 
Petroleum Corporation, 228 Mo. App. 727, 71 S. W. (2d) 97; 
11 R. C. L. 790. 

The constituent elements of a cause of action for false imprison- 
ment are: (1) The detention or restraint of one against his will, and 
(2) the unlawfulness of such detention or restraint. The gist of the 
action is the wrongful arrest of one without a warrant and his 
unlawful detention. In order to hold one liable in an action therefor, 
it is always necessary to be shown that such one instigated, caused, 
or procured the arrest and confinement of the party complaining. 
The complainant’s grievance in such a case is the use against him of 
force, actual or threatened. Consequently, in the common-law proce- 
dure, the action must be brought in trespass for an interference with 
the aggrieved party’s liberty. 25 C. J. 448; 11 R. C. L. 791. 

The petition herein discloses upon its face that plaintiff was 
arrested by a deputy constable of Buchanan county summarily, with- 
out a warrant, and held imprisoned in the county jail upon the 
direction of the prosecuting attorney of said county, upon a com- 
plaint lodged with him against her by one Cushman (the merchant), 
which complaint thereafter was found to be groundless and unwar- 
ranted, and that she was discharged. It is nowhere alleged in the 
petition that the defendant advised, counseled, or even suggested to 
Cushman that he make such complaint or that it advised or even 
suggested to the prosecuting attorney that he act upon such com- 
plaint and cause plaintiff’s arrest. It is nowhere alleged in the 
petition that the defendant was present at the time that her arrest 
was made, encouraging the officer to make it, or that it ever advised, 
counseled, or countenanced such arrest. It is nowhere alleged that 
the defendant sought or procured plaintiff’s arrest and imprisonment. 
In so far as the defendant is concerned, the petition merely charges it 
with giving false information to Cushman and to the prosecuting 
attorney of Buchanan county, upon inquiry made by them respect- 
ing the status of the account of “Mid-America” with it at the time 
that the check in question was issued to plaintiff and at the time 
that it was indorsed and negotiated by her to Cushman and at the 
time that it was presented by Cushman for payment and with having 
withheld true and full information bearing thereon, which would have 
shown ample funds in ‘the account of “Mid-America” (drawer of 
check), at the time said check was issued, negotiated, and presented 
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with which to have paid the same, and charges that, by reason of the 
withholding of such true information by it and the giving of such 
false information by it, the defendant instigated and caused Cushman 
to make complaint to the prosecuting attorney against her and insti- 
gated and caused the prosecuting attorney to act against her. 

Of course, the allegations that the defendant, in withholding true 
information and in giving false information, instigated and caused 
Cushman to make complaint to the prosecuting attorney and insti- 
gated and caused the prosecuting attorney to cause plaintifi’s arrest 
are but mere conclusions upon the part of the pleader and are not 
the allegations of issuable facts and are not admitted by the de- 
murrer. Neither is the petition aided in such respect by the further 
allegations therein to the effect that the defendant knew or by due 
care could have known or anticipated that by its acts and repre- 
sentations and by its silence and concealment of facts as noted in 
the petition it would cause Cushman to complain to the prosecuting 
attorney and could have known or anticipated that the arrest and 
imprisonment of plaintiff and the circumstances attendant thereon 
were among the reasonable possibllities that would or were apt to 
result therefrom. 

Such allegations serve no purpose in the statement of a cause 
of action for false arrest and imprisonment, where it must be alleged 
and shown that the defendant affirmatively instigated, encouraged, 
countenanced, or caused the arrest. 

The same rule as to the test of liability applies in an action 
for false arrest and imprisonment as in an action for ma- 
licious prosecution. With respect to the rule in an action of the 
latter character, this court, in Coffman v. Shell Petroleum Corpora- 
tion, supra, 228 Mo. App. 727, 71 S. W. (2d) 97, loc. cit. 103, 
quoted approvingly the rule as announced in 38 C. J. 395, § 23, as 
follows: ‘The test of liability in an action for malicious prosecu- 
tion: ‘Was defendant actively instrumental in putting the law 
in force? . . . To impose liability there must be some affirma- 
tive action by way of advice, encouragement.’ ” 

One who merely gives information regarding an offense justi- 
fying arrest does not incur liability even though, in giving such 
information, he acts maliciously or acts without probable cause, 
unless he goes beyond such point and instigates the arrest by 
suggestion and encouragement and countenances it. 25 C. J. 470, 
art. 35; Vimont v. S. S. Kresge Co. (Mo. App.) 291 S. W. 159; 
Lark v. Bande, 4 Mo. App. 186; State ex rel. Fireman’s Fund 
Ins. Co. v. Trimble, 294 Mo. 615, 242 S. W. 934. 

We are not unmindful of the contention of the plaintiff that the 
cause of action sought to be set up is not one for false arrest and 
imprisonment but one for fraud, libel, and slander, with false arrest 
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and imprisonment as an incident thereof only. From what has 
been said, it is clear that we, of course, cannot agree with such 
contention. 


CEE EEE 


Termination of Spendthrift Trust 


A Pennsylvania statute (20 P. S. § 3251) provides that, 
where all the parties interested in a trust in which the re- 
mainder is given to a charitable, or similar, organization agree, 
the trust may be terminated upon terms mutually satisfac- 
tory. In a recent decision of the Pennsylvania Supreme 
Court, it has been held that this statute does not apply to a 
spendthrift trust. In re Harrison’s Estate, 185 Atl. Rep. 766. 

A spendthrift trust, it may be mentioned, is a trust created 
with a view of providing a fund for the maintenance of a 
person and at the same time securing it against his own im- 
providence or incapacity for self-protection. The declaration 
of trust usually contains provisions which make it impossible 
for the beneficiary to dispose of or to encumbrance the princi- 
pal or interest of the trust fund prior to its receipt by him. 
A man might, for instance, transfer a quantity of bonds to a 
trustee to be held in trust for the donor’s son and provide in 
the declaration of trust that the trustee should pay the net 
income of the bonds to his son at specified times, but that the 
son should not have the power to sell or mortgage his right 
to receive such income and that the son’s creditors should not 
have the power to attach the income in the hands of the trus- 
tee. This would be a common form of spendthrift trust. 

It is never the object of the spendthrift trust to restrain 
the beneficiary from spending the income after it has been 
paid to him by the trustee, or to restrain his creditors from 
taking such income from him after he has obtained it from 
the trustee. The sole object of these trusts is to prevent 
anticipation of the income by assignments of the right to 
receive future income or by attempts by creditors of the 
beneficiary to reach this income in the hands of the trustee. 
If the hands of the incompetent or spendthrift can be tied, so 
that he can do nothing with the income until it is paid into 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §485. 
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his hands by the trustee, then the beneficiary may be assured 
against want to some extent at least. (Bogert on Trusts, § 51.) 

The validity of the spendthrift trust depends upon the 
surisdiction in which the question is presented. The English 
courts have consistently opposed such trusts and their view is 
followed by a small number of our states. In the great ma- 
jority of the American states, however, this form of trust is 
legal, sometimes without qualifications and sometime subject 
to statutory restrictions. In a leading Massachusetts decision, 
Broadway National Bank v. Adams, 133 Mass. 170, the court 
in sustaining the validity of a spendthrift trust, wrote as 


follows: 


His clear intention, as shown in his will, was not to give his 
brother an absolute right to the income which might hereafter accrue 
upon the trust fund, with the power of alienating it in advance, but 
only the right to receive semi-annually the income of the fund, which 
upon its payment to him, and not before, was to become his absolute 
property. His intentions ought to be carried out, unless they are 
against public policy. There is nothing in the nature or tenure of 
the estate given to the cestui que trust which would prevent this. 
The power of alienating in advance is not a necessary attribute or 
incident of such an estate or interest, so that the restraint of such 
alienation would introduce repugnant or inconsistent elements. 

We are not able to see that it would violate any principles of 
sound public policy to permit a testator to give to the object of his 
bounty such a qualified interest in the income of a trust fund, and 
thus provide against the improvidence or misfortune of the bene- 
ficiary. The only ground upon which it can be held to be against 
public policy is, that it defrauds the creditors of the beneficiary. 

It is argued that investing a man with apparent wealth tends to 
mislead creditors, and to induce them to give him credit. The answer 
is, that creditors have no right to rely upon property thus held, and 
to give him credit upon the basis of an estate which, by the instru- 
ment creating it, is declared to be inalienable by him, and not liable 
for his debts. By the exercise of proper diligence they can ascertain 
the nature and extent of his estate, especially in this commonwealth, 
where all wills and most deeds are spread upon the public records. 


The opinion in the recent Pennsylvania decision, referred 
to above, reads as follows: 


The sole question before us is whether a spendthrift trust, with 
remainder to the University of Pennsylvania for scientific and chari- 
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table purposes, may be terminated by awarding to the cestui que 
trust (beneficiary) a lump sum representing the value of her life 
estate, and by distributing the balance of the corpus to the remainder- 
man, under the Act of April 14, 1931, P. L. 29 (20 P. S. § 3251). 
The act provides that where all parties in interest in a trust that 
has a vested remainder to a charitable, literary, scientific, or religious 
body agree that it shall be terminated upon mutually satisfactory 
terms, or where the interest of beneficiaries has been donated to, or 
otherwise acquired by, such remainderman, the court may direct that 
the trust be ended in whole or in part. The court below held it 
inapplicable. 

The creation of a spendthrift trust has long been recognized 
in this jurisdiction as a valid disposition of property. Ashhurt’s 
Appeal, 77 Pa. 464; In re Moser’s Estate, 270 Pa. 217, 113 A. 199, 
These trusts are, by their peculiar nature, not terminable by the 
cestui que trustent (beneficiaries) whose wastefulness, infirmity, or 
inexperience are the reasons for their creation. In re Moser’s Estate, 
supra; In re Minnich’s Estate, 206 Pa. 405, 55 A. 1067; Rehr v. 
Fidelity-Phila. Trust Co., 310 Pa. 301, 165 A. 380, 91 A. L. R. 99. 
Her appellant, the life beneficiary, seeks to terminate a trust under 
which she is to receive payments sufficient for her maintenance and 
by which she is protected from creditors and her own improvidence. 
This is in violation of testator’s expressed intention and of his right 
to dispose of his property as he sees fit. Such dispositive power is 
a property right entitled to the full protection of our laws. In re 
Morgan’s Estate (No. 1), 223 Pa. 228, 72 A. 498, 25 L. R. A. 
(N. S.) 236, 132 Am. St. Rep. 732; In re Baughman’s Estate, 281 
Pa. 23, 126 A. 58; In re Holbrook’s Estate, 213 Pa. 93, 62 A. 368, 
2L. R. A. (N. S.) 545, 110 Am. St. Rep. 537, 5 Ann. Cas. 187. 

Appellant (beneficiary) contends that the act of 1931 is broad 
enough to bring within its scope all trust estates, and abrogates the 
decisional law as to spendthrift trusts. Without discussing the many 
reasons that may be urged against such a contention, the one here 
urged to support it is based on our conclusion that the Act of April 
18, 1853, P. L. 503 (20 P. S. § 3251), prohibiting accumulations, 
was held in Eberly’s Appeal, 110 Pa. 95, 1 A. 330, to apply to 
spendthrift trusts and as the act of 1931 amends this act, it must 
also be applicable to them. But the provision for the termination of 
trusts was not included in the act of 1853. The act of 1931 is not 
a readoption of the previous statute within the purview of that rule 
of statutory construction. The provision against accumulations is 
an entirely distinct matter, supplementing the long-established policy 
of our common law against accumulations and perpetuities, and is 
to be liberally construed. 

The recognition of a testator’s right to protect his heirs from a 
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presumed incapacity to manage inheritances is, on the other hand, a 
definite policy of the common law. It can only be abrogated, if at 
all, by nothing less than express, definite, and positive enactment. In 
so far as the act of 1981 is in derogation of the common law, it must 
be strictly construed to effect only so much change in the prior law 
as is necessarily required. Davidson v. Bright, 267 Pa. 580, 110 A. 
301. Here there is no express, definite, and positive statutory pro- 
yision, and a construction enabling the beneficiaries to terminate a 
spendthrift trust would result, in many instances, as in the present 
case, in a destruction of the very essentials of such a valid testa- 
mentary disposition of property. It cannot be adopted by a mere 
presumption of legislative intent. See Central Lith. Co. v. Eatmor 
Choc, Co. (No. 1), 316 Pa. 300, 175 A. 697; Davidson v. Bright, 
supra, Endlich, Interpretation of Statutes, §§ 127, 128. 

There is nothing in the act to bring spendthrift trusts within this 
provision, especially since it would effect a result which the creator 
of the trust emphatically desired to prevent. 


REE EEE EEE 
Release on Back of Check Not Binding 


A printed statement on the back of a check, given by an 
insurance company in making a payment under a health 
policy, which statement releases the insurance company from 
all further liability, will not be binding on the holder of the 
policy unless it appears that all of the elements of a valid 
contract are present. White (plaintiff) v. Inter-Ocean 
Casualty Co. (defendant), Supreme Court of Appeals of 
West Virginia, 185 S. E. Rep. 208. 

In this case it appeared that the defendant company is- 
sued a health policy to the plaintiff. The policy provided for 
weekly payments of $10 each in case of illness and limited 
the company’s liability to a period of six weeks on any claim 
based upon a “chronic or recurring disease.” The plaintiff 
was stricken with pneumonia and was incapacitated for six- 
teen weeks. The company gave him a check for $60, claim- 
ing that, under the policy, this was the limit of its liability. 
On the back of the check, directly under the place intended 
for the payee’s indorsment, was the following printed state- 
ment: 


ees 
_NOTE—For similar decisions see Banking Law Journel Digest (Fourth 
Edition) §649. 
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Received above balance being in full satisfaction, compromise and 
final settlement of all claims accrued or to accrue against Inter-Ocean 
Casualty Co., Cincinnati, Ohio, on account of any accident already 
sustained and any disease and any illness heretofore contracted. 











The plaintiff indorsed and collected the check. In hold- 
ing that the plaintiff was not precluded from recovering an 
additional sum, namely, $100, on the policy, the court said: 











The defendant would hold the plaintiff strictly and literally to the 
language above quoted which was printed over the line he signed on 
to indorse the check he received. We are of the opinion, however, that 
the case of Wade v. Mutual Benefit Health & Accident Asso. (W. Va.) 
177 S. E. 611, precludes this defense. See, also, Moore v. Maryland 
Casualty Co., 150 N. C. 153, 63 S. E. 675, 24 L. R. A. (N. S.) 211. 
Before the receipt can be sustained as a contract, it must be shown 
that the agreement upon which it was based had the elements of a con- 
tract in it. It purports to release from claims that are to accrue in 
the future, and to be in full compromise of all past and future claims. 
The release does not appear to have resulted from a bona fide com- 
promise. As a matter of fact, the $60 paid to the plaintiff by the 
check upon the back of which the receipt was printed over the line for 
his signature was the amount that the defendant was obligated to pay 
to him as a minimum under the policy. It is not contended that the 
defendant was doing more than it was bound to do in paying White 
the $60. The check satisfied defendant’s minimum, and admitted 
liability to him. It cannot be contended that any part of it was con- 
sideration to White for the release of liability against the defendant 
which might arise in the future. It did not contain the elements of a 
contract in this respect, and therefore does not constitute a bar to re- 
covery for an obligation which arose against the company subsequent 
to the date of the check. 

It may as well be plainly stated that this court does not look with 
favor upon releases in this form because of the abuses to which they 
are so readily adaptable. The atmosphere of overreaching, if not of 
coercion, seems to hover around them. They are placed above the 
space upon the back of the check that is ordinarly used for indorse- 
ments only, and where the unwary and the unlettered might easily place 
their signatures, or their marks with no, or little, attention to what 
is printed above. Their purported legal effect is far beyond that which 
follows the mere indorsement of a check. The same act indorses the 
check and fully releases the insured’s claim, past and future. The 
check is made in the amount of defendant’s plain and admitted lia- 
bility to the insured, usually in an amount that furnishes a very strong 
temptation to the insured, injured and in need of funds. The insured 
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is naturally impressed with the thought that he cannot obtain what | 
is justly due him from ‘the defendant without indorsing the check made 
to his order. He cannot use the check without signing the release as a 
part of his indorsement, and to refuse to do’so results in protracted 
delay and possibly an expensive lawsuit at a time of acute need. All 
of this in circumstances where the check, but for the release printed 
as part of the indorsement, is tendered as the unqualified payment of 
an amount fairly due, and nothing more. But it most decidedly is 
something more. It is a studied means by which the fullest legal ad- 
vantage is sought to be taken by a carefully advised insurance com- 
pany of the necessities of a usually uninformed insured. In our opinion, 
courts should, where it is sought to avoid the effect of such a release, 
scrutinize such a transaction with extreme care. 


REECE R EERE ERE 


Employee’s Subscription to Bank Stock 


A bank employee subscribed for shares of the bank’s stock 
in an agreement which provided for payment by monthly in- 
stallments, the shares to be held in the meantime by the presi- 
dent of the bank as trustee for the employee. The agreement 
also provided that, if the employee left the employ of the 
bank during the continuance of the contract, he should receive 
back the full amount paid under the agreement. The bank 
failed before the stock was paid for. It was held that the 
agreement of subscription was an absolute one and that the 
employee could not recover from the receiver the amount he 
had paid at the time of the failure. This was decided by the 
Supreme Court of Ohio in the case of Squire, Superintendent 
of Banks, v. Rafferty, 2 N. E. Rep. (2d) 255. 

The subscription agreement here involved was in the fol- 
lowing form: 


$2000. Cleveland, Ohio, 
February 15, 1929. 

In monthly payments after date as stated below, for value re- 
ceived, I promise to pay to the order of The Guardian Trust Co., 
Cleveland, Ohio, Two Thousand no/100 Dollars, at the office of 
said Company, with interest at the rate of six per cent., per annum, 
or such other rate as the Trustee hereinafter mentioned may be 


aca dpnacatcg n  i a a cr a 
NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1328. 
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able to secure, payable quarterly on the Ist days of January, 
April, July and October. 

Said principal and interest is payable by deducting from my 
salary on the 15th day of each month an amount equal to Three 
($3.00) Dollars per share, and I hereby authorize The Guardian 
Trust Company to make such deductions from my salary until 
-said loan is paid in full. 

And as security for the re-payment of this loan, I hereby sell, 
‘assign, transfer and set over to said The Guardian Trust Company 
eight shares of the capital stock of said The Guardian Trust 
Company and all dividends declared or to be declared thereon, 
hereby authorizing said Company to apply all such dividends to- 
wards the payment of interest and principal of said loan, and I 
hereby assign and set over to said Company all such dividends for 
the uses and purposes aforesaid; hereby reserving to myself the 
right to make additional payments from time to time on the 15th 
day of any month if I so desire. 

And I hereby agree that in consideration of having secured said 
stock as an employee of said The Guardian Trust Company at the 
reduced price of ‘Two Hundred and Fifty ($250.00) Dollars per 
share, that said stock shall be held for me in negotiable form for 
a period of five years from February 15, 1929, under the control 
of a Trustee, who shall be The President of The Guardian Trust 
Company and voted by said Trustee, and in the event of my ceas- 
ing to be an employee of said The Guardian Trust Company prior 
to February 15th, 1934, I or my estate shall receive back in cash 
from said Trustee the full aggregate amount by which this note 
has been reduced, whereupon my right, title and interest in said 
stock shall cease and said stock shall be thenceforth subject to 
control and disposition by the President for re-allotment. 

When and so soon as the loan evidenced hereby has been paid 
in full all dividends payable upon said stock shall be thenceforth 
payable to me; and upon the expiration of the five years aforesaid, 
I shall be entitled to delivery and possession of said stock upon 
full payment of this note. 

H. E. Rafferty. 


In holding that the employee could not recover in his 
action against the Superintendent of Banks, the court said: 


Plaintiff’s contentions, reduced to their fundamentals, may be 
summarized thus: That, upon the invitation and request of the 
Guardian Trust Company, plaintiff entered into a contingent 
agreement of subscription, which was not to become absolute and 
binding upon him except upon the contingency that he should 
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continue in the employ of the Guardian Trust Company until 
February 15, 1934; that on June 15, 1933, the superintendent of 
banks took possession of the assets of the Guardian Trust Com- 
pany for the purpose of liquidation; that thereupon the Guardian 
Trust Company ceased to do business as a banking institution, 
and plaintiff ceased to be an employee; that the contingency upon 
which the agreement of subscription was based ceased and failed, 
and the agreement at no time became binding upon him; that all 
amounts of money deducted from his salary and applied on the 
stock subscription therefore never became the property of the 
Guardian Trust Company; that consequently he is entitled to its 
return. 

The superintendent of banks contends, substantially, that the 
agreement of subscription was absolute; that its effectiveness was 
not made to depend upon any contingency; that the parties in- 
tended, the plan contemplated, and the instrument provided, sub- 
stantially, that the subscription should be absolute; that it con- 
tained a provision that, if plaintiff should cease to be an employee 
of the Guardian Trust Company—never contemplating the bank’s 
failure—that his stock should be repurchased by the Guardian 
Trust Company for reallotment among its employees, and that 
plaintiff was to be repaid all moneys deducted from his salary on 
account of such stock purchase; that the repurchase was to be 
made for reallotment only, and did not contemplate repurchase 
subsequent to insolvency when no reallotment was possible. 

It therefore becomes material to inquire into the nature and 
legal effect of the written instrument in question, especially that 
portion thereof reading: “. . . In the event of my ceasing to 
be an employee of said The Guardian Trust Company prior to 
February 15, 1934, I or my estate shall receive back in cash from 
said ‘Trustee the full aggregate amount by which this note has 
been reduced, whereupon my right, title and interest in said stock 
shall cease and said stock shall be thenceforth subject to control 
and disposition by the President for reallotment.” 

The above-quoted provision cannot be regarded as a condition 
precedent to plaintiff’s liability upon his subscription agreement. 
His promise to pay the purchase price for the stock was absolute 
and not made contingent upon continuity of his employment with 
the Guardian Trust Company to February 15, 1934. Such pro- 
vision was not a condition of payment, and the instrument was 
not a continuing offer by the subscriber to purchase stock in the 
future, but constituted a present valid and binding obligation. 

“A person who purchases corporate stock from a corporation 
under an agreement giving him an option to resell the stock to 
the corporation within a specified time at the price paid therefor, 
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does not make a conditional purchase of the stock, but becomes 
the absolute and unconditional owner thereof.” 7 Ruling Case 
Law, 237, § 210. 

A conditional subscription is one on which payments cannot be 
enforced by the corporation until after the occurrence or perfor- 
mance of conditions specified therein. 10 Ohio Jurisprudence, 325, 
§ 225. 

In a conditional subscription, the corporation binds itself “to 
do something before the subscription becomes obligatory, the sub- 
scription being a continuing offer by the subscriber, which becomes 
binding when accepted by the corporation by the performance of the 
condition imposed.” 10 Ohio Jurisprudence, 326, § 225. 

It must be noted that the stock subscribed for had been issued, 
true, not to the subscriber personally, but to a person by the 
instrument designated as trustee. Payments were made upon the 
subscription and dividends were paid upon the stock. It is ap- 
parent that plaintiff was to enjoy the rights and privileges of a 
stockholder from the time of subscription. 

, If it appears to have been the intention that the 
subscriber should have the rights and enjoy the privileges of a 
stockholder from the time the subscription was made,” then the 
“subscription is deemed absolute, and the condition an independent 
or special term.” 1 Thompson on Corporations (3d Ed.) 988, 
§ 714. 

“Where a subscription was on the condition that the subscriber 
should be given a position in the company, and on failure to comply 
the subscription should be null and void, it was held not to be on 
a condition precedent, as it clearly contemplated that the sub- 
scriber should become a stockholder before he should be employed.” 
Supra. 

Can the promise to pay back to plaintiff his money be enforced 
as against the superintendent of banks in charge of liquidation? 
We must bear in mind that the trust company is insolvent and in 
liquidation and the rights of creditors have intervened, and 
authority exists for the proposition that a stockholder who holds 
the promise of the corporation to buy his stock at his option 
cannot exercise the option and enforce the promise after the cor- 
poration has become insolvent. McIntyre v. Bement’s Sons, 146 
Mich. 74, 109 N. W. 45, 10 Ann. Cas. 143. 

The weight of authority is that “a contract by a corporation 
to purchase shares of its own stock will not be enforced by the 
courts after the corporation has become insolvent. The reason for 
this holding is placed not upon the ground that a corporation 
has no power to buy its own stock, but on the ground that when 
the rights of creditors intervene it would amount to a fraud on 
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the creditors to enforce the contract.” 10 Ann. Cas. 145, note, 
and authorities there cited. 

In the McIntyre Case, supra, 146 Mich. 74, at page 78, 109 
N. W. 45, #7, 10 Ann. Cas. 148, the court said: “The contention 
of counsel for plaintiff that if the promise when given was valid, 
subsequent insolvency of the maker would not make it invalid, is, 
as to the usual and ordinary contracts of corporations and indi- 
viduals, sound. But the promise of such a corporation to buy its 
own stock, if under any circumstances valid, must be considered as 
made, and accepted with the understanding that the shareholder 
may not, in face of insolvency of the company, change his relation 
from that of shareholder to that of creditor, escaping the responsi- 
bilities of the one and receiving the benefits of the other. To this 
rule there appears to be no exception.” 

The right to enforce such provision is not denied as between 
the parties where rights of creditors have not intervened. It is 
this intervention that affects enforcement. 

We hold that the instrument in question constituted an un- 
conditional and obsolute agreement of subscription, and is in no 
manner affected by plaintiff’s inability to enforce that stipulation in 
the agreement providing for the repurchase of the stock and re- 
imbursement of the money paid in. 
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Securities Dealer Liable for Investor’s Loss 


One who purchases securities from an investment banking 
corporation for investment, in reliance on untrue representa- 
tions as to the financial condition of the company, and sustains 
a loss as a result of such investment, will be entitled to recover 
the amount of his loss from the corporation. This was decided 
by the Appellate (Court of Illinois, First Division, in the case 
of Tone (plaintiff) v. Halsey, Stuart & Co., Inc., (defend- 
ant), 3\N. E. Rep. :(2d) 142. 

The facts, upon which the holding was made, are set forth 
at length by the court in its opinion in the following form: 


















The evidence shows without contradiction that in September, 1931, 
plaintiff purchased from defendant six $1,000 notes of the Middle 
West Utilities Company, for which he paid the sum of $5,689.69; 
that in the same month he purchased from defendant two $1,000 
notes of the Corporation Securities Company, for which he paid 
$1,767.50. Plaintiff testified that prior to making these purchases 
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he visited the offices of defendant in the Rookery building in Chicago; 
that he there had a conversation with Mr. Moore, who testified in 
this case and who, the evidence shows, at that time held the position 
of information clerk. Plaintiff says he told Mr. Moore he was about 
to make an investment in absolutely sound short-term securities bear- 
ing a low rate of interest, which he expected to hold until maturity, 
and inquired as to what defendant had of that character to offer; 
that Mr. Moore replied they had two issues which they had bought 
themselves that would answer that description. These were, he said, 
the Middle West Utilities Company issue of $50,000,000 in gold 
notes, maturing $10,000,000 each year, and an issue of $30,000,000 
in gold notes of Corporation Securities Company of Chicago, matur- 
ing September 1, 1931, each year for five years. 

Mr. Moore then handed to Mr. Tone a prospectus of the Middle 
West Utilities Company, a photostatic copy of which is in evidence. 
Lead pencil figures, which appear on this prospectus, were not there 
at the time it was handed to Mr. Tone, but were later put on by 
Mr. Moore to indicate the price of the several series of notes. Mr. 
Tone says he read the prospectus, and Mr. Moore told him the 
earnings for 1928 and 1929 would show there. Mr. Tone inquired: 
“How did the earnings of 1930 appear? Does this depression which 
we now have adversely affect the Public Utilities the same as every- 
thing else?” to which Mr. Moore replied, “No, it does not affect the 
Public Utilities, not the Middle West anyway.” Mr. Moore also said 
that the earnings for 1930 were running ahead of the earnings for 
1929. Mr. Tone asked him if had a prospectus showing the 1930 
earnings. He replied, “No, we haven’t a prospectus, but we have 
records.” Mr. Moore also said that defendant had in its possession 
not only annual reports of the Middle West Company, but frequent 
reports in addition that the Middle West Utilities gold notes were 
underwritten by defendant, which at that time made an examination 
of its books and records, assets and liabilities, and, “We verified all 
the information I am giving you and which is contained in this pros- 
pectus and. found it to be correct and true.” 

After Mr. Tone inquired about the earnings for 1930, Mr. Moore 
called a man to get the records on that and asked the man to bring 
down the 1930 figures on the prospectus to correspond with the 
earnings for the previous year. When the man returned to Mr. 
Moore’s desk, the figures for 1930 were on the prospectus, and at 
that time Mr. Moore said to Mr. Tone, “You see I was right. The 
earnings for 1930 are way ahead of the earnings for 1929. The 
earnings of the Middle West Company for 1930 are net $27,682,902 
as against earnings of the Middle West Company for 1929 of $22,- 
217,896.” Mr. Moore read these figures from the exhibit. Mr. ‘Tone 
asked, “How about the gold notes that fell due on June 1, 1930?” 
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to which Mr. Moore replied: “They were paid out of money taken 
in 1930 from these net earnings of twenty-seven million and some six 
hundred thousand. The money they took in in 1930 had been applied 
to the payment of the ten million dollars gold notes due June 1, 1930. 
The money taken in after that time they have been setting aside for 
reserve in getting ready to pay the gold notes of ten million dollars 
to fall due on June 1, 1932.” 

Mr. Moore added: “The cash position of the Middle West Com- 
pany is getting stronger all the time.” Mr. Tone then asked Mr. 
Moore if he had a prospectus of Corporation Securities Company, to 
which Mr. Moore replied, “We do not, but have the figures.” Again, 
Mr. Moore asked the employee to get the earnings records of the 
Corporation Securities Company for the year 1930, and told Mr. 
Tone that the earnings for 1930 amounted to nine million and some 
hundreds of thousands of dollars; that the expense of Corporation 
Securities Company was very small, only six hundred and some odd 
thousand dollars, and he said, as Mr. Tone recalls, “There is a net 
remaining of eight million, four hundred thousand and some odd, 
applicable to retiring gold notes.” Mr. Tone made a memorandum 
of the figures in Mr. Moore’s presence, and the memorandum is in 
evidence. Mr. Tone further testifies that Mr. Moore said, “We got 
these figures from the books and records of the company... We have 
annual statements from the company, not only annual statements but 
frequent statements during the year. We verify them with the 
records.” 

Mr. Tone also testified that Mr. Moore told him Mr. Stuart was 
a director and at one time was president of the Corporation Securities 
Company, and a member of its executive committee, and that defend- 
ant kept in close touch with all of the business of that company and 
knew its books and records. Mr. Moore said, “We have been setting 
aside these earnings to take care of the gold notes of eight million 
dollars that fall due on September 1, 1931, ever since those gold notes 
were issued. We have got substantially enough money taken in from 
earnings now to pay off that installment on September 1, 1931. The 
cash position is strong and getting stronger. As soon as we pay off 
the gold notes that mature on September 1, 1931, we are going to 
set aside the balance of the income to retire the notes that fall due 
on September 1, 1932.” 

, Mr. Moore also said, as Mr. Tone testifies, that the principal 
investments of Corporation Securities Company of Chicago were in 
stock of the Peoples Gas Light & Coke Company, the Commonwealth 
Edison & Public Service Company of Northern Illinois; that the com- 
pany owned and had in its portfolio in its possession over $22,000,000 
of the stock of these companies. Mr. Moore further said that when 
the prospectus of the Middle West was got out, the preferred and 
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common stock of the company was listed on the Chicago Stock 
Exchange at a market value of $500,000,000 ; that there had been a 
shrinkage of value; that there was still such a large equity that there 
was no danger of the company not being able to meet its obligations. 
Mr. Moore, or some one in his presence, then wrote down on this 
prospectus the prices of different kinds of stock, ran a circle around 
the figure of “50” of “$50,000,000” and put in the figure “40” in- 
dicating that the $50,000,000 gold notes outstanding had been re- 
duced ‘to $40,000,000. Mr. Moore stated that $10,000,000 of the 
notes were paid out of the earnings for 1931. Mr. Tone was told 
that the notes of 1932, 1933, 1934, and 1935 were listed on the New 
York curb; that he might get the quotations from the Tribune or the 
Chronicle any day and send an order based thereon. After these 
conversations, plaintiff purchased the securities of both corporations 
from defendant. 

The next definite information Mr. Tone had on the subject was 
after receivers had been appointed for Corporation Securities Com- 
pany in April, 1932, and for Middle West Utilities in the fall of 
the same year. Mr. Tone then employed an accountant to make an 
analysis of the Middle West statement. 

The evidence discloses that the notes of the Securities Company 
are worthless and those of the Middle West have very little value. 


In holding the defendant company liable, the court wrote 
in part as follows: 


The circular handed to Mr. Tone closes with this excerpt: “All 
statements herein are official or based on information which we regard 
as reliable, and while we do not guarantee them, we ourselves have 
relied upon them in the purchase of this security. Chicago, June 6, 
1930.” We think this amounts to a representation that defendant 
knew the representations contained in the circular were true. 

The relationship of the parties was such that the duty to disclose 
fully facts concerning which plaintiff made inquiry was upon de- 
fendant. The alleged false representations all concerned matters 
about which defendant represented itself to have knowledge, and of 
which it would naturally be supposed to have special knowledge. We 
hold (proof having been offered tending to show that these repre- 
sentations were untrue) knowledge and intentional wrongdoing in 
the absence of proof to the contrary might be inferred. If the false 
representations were made in good faith, the proof was in the posses- 
sion of defendant, and the burden, we think, was upon it to produce 
such evidence. We hold the evidence for plaintiff made a prima facie 
case, which cast upon defendant the burden of introducing evidence. 
Defendant also contends that plaintiff failed to produce evidence 
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tending to show that he had been damaged by reason of the false 
representations. Defendant points out that the statements as to the 
earnings of these companies were made as of January 1, 1931, more 
than a year and three months prior to the bankruptcy, and that 
plaintiff neither received nor requested information as to the con- 
dition of these companies during the year, and defendant says there 
is no proof or offer of proof showing that the facts claimed to have 
been misrepresented had any bearing upon the companies’ subsequent 
insolvency. It invokes the rule of damages in actions for fraud and 
deceit stated in Johnston v. Shockey, 335 Ill. 363, 167 N. E. 54, 
that a plaintiff in such a case, if entitled to recover, may have only 
the difference in value between the property received and what he 
would have received but for the fraud. Defendant says that there 
is no evidence that plaintiff paid more than the market price for any 
of the securities he bought, and that there is no proof or offer to show 
that these securities were in fact, at the time he bought them, worth 
less on the market than he paid for them. Defendant says that there 
is no evidence that defendant took any steps to cause plaintiff to 
hold his securities, and that the evidence in fact showed that plaintiff 
did not see defendant after he completed his purchases until October, 
1932. 

We think the rule invoked is not applicable here. The theory of 
plaintiff’s case is that he purchased these securities for investment, 
relying upon untrue representations as to the financial condition of 
the corporations. He held them until the corporations failed. There 
is no evidence tending to show that he discovered the falsity of the 
representations until after such failure. In such case, as we under- 
stand the law, plaintiff is entitled to recover the difference between 
the amount he paid for the securities and the value of the securities 
after the failure of the corporations. Goodwin v. Wilbur, 104 III. 
App. 45; Smith v. Duffy, 57 N. J. Law, 679, 32 A. 371; Hotaling v. 
A. B. Leach & Co., 247 N. Y. 84, 159 N. E. 870, 57 A. L. R. 1136; 
Kaufman v. Delafield, 224 App. Div. 29, 229 N. Y. S. 545. 














BANKING DECISIONS 


In this department are published each month all of the important 
decisions of the Federal and State Courts, involving questions 
pertaining to the law of banking and negotiable instruments. 


INVESTMENT BY BANK TRUSTEE IN ITS OWN 
NAME 


Chapter House Circle of the King’s Daughters (plaintiff) v. Hartford 
National Bank & Trust Co. (defendant), Supreme Court 
of Errors of Connecticut, 186 Atl Rep. 543 

































A bank, acting as trustee of a fund and investing the money in 
a mortgage, should not take the mortgage in its corporate name but 
rather in its name as trustee. If it invests the money in a mortgage 
in which it is named as mortgagee, with nothing to indicate that it 
holds the mortgage as trustee and a loss occurs, the bank will be 
liable. But, even in such case, if it appears that the trustee acted 
in good faith and in the exercise of sound judgment and the loss 
is sustained as a result of business conditions, which loss would have 
occurred even though the mortgage had been taken in the bank’s 
name as trustee, then the bank will not be liable. 

This is a decision which should be carefully studied by those in 
charge of the investment of trust funds. There are undoubtedly 
certain advantages in making investments of this character in the 
trustee’s corporate name. There is a saving of expense due to the 
avoidance of making assignments and transfers of record where 
investments are interchanged among different funds. It is also a 
fact that, if the fund is invested in the trustee’s corporate name, 
the existence of the trust may be kept from public knowledge. How- 
ever, the rule that trust funds should not be invested in the in- 
dividual’s name is one of long standing and one which is based on 
sound legal reasoning. It is a rule which is not lightly to be de- 
parted from. The decision in the present case is fair to both parties. 
Nevertheless, the court found it necessary to establish an exception 
to the general rule and it is this exception which protected the bank- 
trustee from liability. 

It may be inconvenient for banks and trust companies to make 
their trust investments in such manner as will conform to the general 
rule but there is no escaping the fact that corporate trustees which 
violate the rule are placing themselves open to liability. 

The decision, In re Guthrie’s Estate, referred to in the opinion 
which follows, was published in the April, 1936, issue of the Journal 
at page 316. And the decision In re Yost’s Estate, also referred to 
in the opinion, was published in the March, 1935, issue of the 
Journal at page 193. 





NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §476. 
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Action by the Chapter House Circle of the King’s Daughters against 
the Hartford National Bank & Trust Company to recover damages for 
an alleged breach of trust. From judgment for the plaintiff after trial 
to the court, defendant appeals. 

Error as to damages only. 

Charles Wells Gross and Wallace W. Brown, both of Hartford, 
for appellant. 

Arthur E. Howard, Jr., of Hartford, for appellee. 

Edward J. Daly, Atty. Gen., Charles J. McLaughlin, Deputy Atty. 
Gen., and Luscius F. Robinson, Francis W. Cole, Edward M. Day, and 
Lawrence A. Howard, all of Hartford, Frederick H. Wiggin, J. Dwight 
Dana, Harrison Hewitt, and William B. Gumbart, all of New Haven, 
and William J. Galvin, Jr., A. S. Albrecht, and Milton H. Richman, 
al! of Hartford, amici curiez. 


MALTBIE, C. J.—On June 30, 1924, the plaintiff delivered to the 
United States Security Trust Company, to which the defendant has 
succeeded, a certain note and mortgage and certain cash to be held by 
the trust company as financial agent for the plaintiff, with authority 
tc make investments at the discretion of its officers unless and until 
otherwise instructed by the plaintiff’s representatives. The cash re- 
ceived by the trust company was invested and reinvested from time to 


time in notes secured by real estate mortgages, in accordance with a 
preference expressed by the representatives of the plaintiff. Sometimes 
the investment was in an entire mortgage and at others in an undivided 
interest in a mortgage. In either case the note and mortgage were 
taken in the name of the trust company individually, but in all cases 
it executed a declaration of trust, stating that the mortgage or a por- 
tion of it was held as financial agent for the plaintiff. The trust com- 
pany from time to time made exchanges of investment between the 
fund it held for the plaintiff and other funds held by it in a fiduciary 
capacity, canceling the declaration of trust representing the investment 
taken from the fund held for the plaintiff and substituting a declara- 
tion representing the new investment. On October 31, 1928, such an 
exchange was made, the new investment being an entire note for $6,500 
secured by a mortgage on real property in Hartford. The note and 
mortgage, which were dated March 19, 1923, were in the individual 
name of the Security Trust Company. The defendant on making this 
change entered on the books of its trust department, and placed in the 
file representing the plaintiff’s fund, a declaration of trust to the effect 
that it held the note and mortgage as agent for the plaintiff, describing 
them by their date, the location of the property, the names of the 
makers, and the volume and page of record in the land records. 

On October 31, 1928, when the mortgage was placed in the plaintiff’s 
account, it fulfilled the requirements for a proper investment of the 
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trust funds, and any loss resulting from default in it was due to general 
conditions and would have resulted had the note and mortgage been 
taken by the defendant in its fiduciary capacity. Thereafter the de. 
fendant or its predecessor received interest on the mortgage and trans- 
mitted it to the plaintiff until March 19, 1932, but since that date the 
defendant has received no net operating income from the note or prop. 
erty after paying charges, and consequently the plaintiff has received 
no return from the investment. The plaintiff received quarterly state. 
ments of the account, copied from ledger sheets of the trust company, 
which set forth all the transactions with respect to the account as re- 
gards principal as well as income, but none of these statements showed 
that the mortgage was held in the name of the trust company in- 
dividually, although they did show that mortgages from time to time 
had been taken out of the account, for which, as the plaintiff must have 
known, no releases were executed by it, and that others had been sub- 
stituted. A representative of the plaintiff’s finance committee, which 
had made the original deposit with the trust company, in many instances 
when accounts were received, discussed them with representatives of 
the trust company and made extensive inquiries, which were fully 
answered, and there was no concealment of facts on the part of the 
defendant; but so far as the officials of the bank are aware, the repre- 
sentative never was informed before October, 1932, that the mortgage 
and note were held by the defendant in its own name individually, and 
never saw the mortgage and note. 

As soon as the plaintiff received information that the mortgage was 
held in the name of the defendant individually, it disavowed the invest- 
ment for that reason and made demand upon the defendant for the 
payment of the amount invested in the mortgage, with interest. On or 
about November 17, 1932, the mortgage note being in default, the de- 
fendant started foreclosure proceedings in its own name individually, 
and on December 23, 1932, took title to the premises. On that day it 
executed a declaration of trust reciting that it had held the mortgage 
as agent for the plaintiff and that it had become necessary to foreclose 
it, and declaring that the trust company held the real estate not for 
itself but as agent of the plaintiff. Thereafter the defendant offered to 
execute and deliver to the plaintiff a deed to the premises, but the 
plaintiff declined to accept it. 

The loan represented by the mortgage was originally made from 
funds held by the trust company in one or more trust estates, and at 
nc time has the bank had any individual financial interest in it, but it 
has always held it exclusively in a fiduciary capacity. In making the 
transfer to the account of the plaintiff, the defendant acted solely in a 
fiduciary capacity for both buyer and seller and no commission, fee, or 
other profit was collected or charged by the defendant, and the transfer 
was made at par with accrued interest. The method of making the 
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transfer was in accordance with a practice, extending back at least 
thirty-five years, of the defendant and other corporate trustees to take 
notes and mortgages securing them in the name of the corporation 
individually and issue a declaration of trust in a separate certificate 
identifying the loan or an undivided part of it as the property of a 
particular trust. All investments of the defendant held in a fiduciary 
capacity are in a distinct department under the care and management 
of separate officials from those in its banking department, are kept in 
separate vaults and safes apart from those of the bank, and are never 
mingled with the property of the bank. Each investment in a mortgage 
loan is evidenced by a separate declaration of trust executed by the 
defendant in its fiduciary capacity, and is recorded on the books of 
account of the trust department as the property of the particular trust 
in question; these books being entirely separate and distinct from the 
books of the banking department. 

The case has been argued before us upon the basis that the defend- 
ant was holding the fund as a trust. The claim of the plaintiff is that 
the defendant by investing the fund in a note and mortgage in which 
it was named payee and grantee in its individual capacity, instead of 
in its capacity as financial agent for the plaintiff, committed a breach of 
trust such that the plaintiff might disavow the transaction, and, having 
done so, recover of the defendant the amount invested in that note and 
mortgage, with interest. We do not approach the issues in an effort to 
search out mere technical breaches of trust; that there may be some 
practical advantages growing out of the investment of trust funds by 
a corporate trustee in its individual name may be conceded; and a 
practice which is found by the trial court to have been followed by 
trust companies of the highest standing, as undoubtedly is the defend- 
ant and others whose counsel have appeared before us as amici curie, 
for at least thirty-five years, is certainly not lightly to be held illegal. 
Unless there is some substantial breach of legal requirements, as they 
are to be interpreted in the light of present day conditions, or some 
real substantial danger of loss or threat to security of funds held by 
trust companies by reason of such investments, we should not hold 
them to be contrary to law. 

On the other hand, we cannot forget that if the defendant and these 
other banks and trust companies, well managed and thoroughly con- 
scious of their duties as fiduciaries, may invest in mortgage loans taken 
in their individual names, so may other banks and trust companies not 
so well managed or so zealous for the welfare of those entitled to the 
benefit of the trusts thus held. Also it is to be remembered that the 
controlling principle must be held applicable to state as well as national 
banks and trust companies. The practice which the defendant bank 
seeks to have us sanction has no basis in any decision of this court or 
any statute of this state, but it has been adopted by the banks and 
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trust companies upon their own responsibility, unchecked by the bank the 
commissioners of the state or the national bank examiners. If there accel 
; should be substance to the fear expressed by the Attorney General as of 
to the effect of holding that practice to be illegal, that is no sufficient ori 
reason for our giving our sanction to it, if it be contrary to law. bar 
not 
General Rule for 
It is ancient but still sound law, as applied, at least, to an individual oo 
trustee, that in investing the trust fund or any part thereof in a note oat 
or mortgage he should not take the security in his own name, but the al 
papers should bear upon their face sufficient indication that they are Ge 
held by him as trustee. Mitchell v. Moore, 95 U. S. 587, 590, 24 L. Ed. fet 
492; 3 Bogert, Trusts & Trustees, § 596. As Bogert points out, this ke 
rule is but an application of the principle that a trustee ‘‘should attach ve 
the trust label to the property [held by him in a fiduciary capacity] ot 
in whatever way is practical, considering the nature of the res’’; and an 
the reasons he gives for that principle are, in brief, as follows: To 19 
guard against the temptation of the trustee to take the security for 
himself and to substitute something of his own of less value in its place; - 
to afford the beneficiary the best means of tracing the property, should th 
it be necessary to do so; and to protect the beneficiary against loss of ge 
the property or difficulty of asserting his rights to it should it be taken a 
by creditors of the trustee or pass into the hands of a purchaser. With a 
the rule as applied to notes and mortgages taken by an individual he 
trustee, we do not understand the defendant to quarrel, but, in brief, tr 
its position is that as applied to banks and trust companies, supervised 
and managed as they are, the dangers against which it is designed to E 
guard are so obviated that there is no need for its application, and a 
that, on the other hand, there are benefits to the beneficiaries of the « 
trusts from the practice of trust companies of taking such securities q 
in their individual names. 0 
ti 
Bank Examinations b 
Banks and trust companies, whether national or state, are under c 
the supervision of government officials and subject to periodic examina- 8 
tion by their representatives. In the case of state banks and trust hb 
companies, the bank commissioner or his representative is required by t 
statute to examine each institution ‘‘to ascertain whether its business s 
has been managed according to law’’; provision is made for the ap- . 
praisal of real estate held by the bank or upon which loans by it have \ 
been made, where interest is in arrears more than one year; and the t 
commissioner may prescribe such forms of accounting ‘‘as may seem . 
; 


to the best interest of’’ the institution—the statute does not mention 
in this connection the interest of the public or those doing business with 
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the bank—‘‘when the methods of [the institution] fail to clearly and 
accurately show the liabilities, the earnings and a proper classification 
of assets.’’ General Statutes, Cum. Supp. 1935, §1486ce. An act 
originally passed in 1931 requires that all investments held by a state 
bank and trust company in a fiduciary capacity shall be segregated and 
not mingled with its other assets and ‘‘shall be so held as clearly to set 
forth the fiduciary capacity in which such state bank and trust com- 
pany is acting.’’ General Statutes, Cum. Supp. 1935, § 1459¢. The 
federal statutes require national banks exercising trust powers to segre- 
gate all assets held in a fiduciary capacity from their general assets 
and to keep books and records showing in proper detail all trust transac- 
tions. U. S. C. A., title 12, § 248(k). And the regulations of the 
federal reserve board require that the investments of trust funds be 
kept separate from the securities owned by the bank and that the in- 
vestments of each be kept separate from those of all other trusts except 
where cash balances in a fund are too small to be invested separately 
to advantage. Regulations of Federal Reserve Board, F., Series of 
1930; Revision of 1936. 

We may properly assume that the examination of banks by govern- 
ment officials, state and federal, is sufficient to insure that at the time 
the examinations are made, the bank has in its trust department, segre- 
gated from the assets it holds in any other capacity, sufficient money 
and securities to represent the trust funds instrusted to it; but we are 
not apprised how far the examiners go to determine whether securities 
belonging to any trust are kept separate and distinct from those of other 
trusts and whether the other requirements of the law as to the method 
of dealing with the several trusts in its possession are complied with. 
Except as we may assume compliance with the requirement in our 
statute, section 3868, as amended (Gen. St. Supp. 1935, § 1436c), that 
examinations be made at least annually, we are not informed how fre- 
quent they are. That the supervision and examination by government 
officials is sufficient to prevent a manipulation of trust funds, par- 
ticularly between the trust department and the other departments of a 
bank, in a time of financial emergency such as that through which the 
country passed a few years ago is open to serious question, as is the 
sufficiency of the control and examination to prevent a dishonest official, 
between examinations, from illegally disposing of trust funds held in 
the name of the bank. Hence such examinations do not adequately 
serve the last two of the objects we have stated as the reasons for a 
requirement that securities held in a fiduciary capacity bear evidence 
upon their face of that fact, that is, to assist the beneficiary in tracing 
the funds and to protect his rights should the property be taken by 
creditors or pass into the hands of a purchaser. However adequate 
may be the practice of the defendant in its own methods of accounting 
and in the earmarking of investments of particular funds to guard the 
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beneficiaries, the only assurance that other trust companies afford the 
same protection is the extent to which they are subjected to official 
supervision and control. We are not greatly impressed with the suff- 
ciency of the control and examination of trust companies by government 
officials to give to the beneficiaries of the trusts the protection to which 
they are entitled. 


Advantages Discussed 


As far as the benefits to beneficiaries from the practice of corporate 
fiduciaries holding notes and mortgages in their own names are con- 
cerned, the briefs of the corporations represented before us point out 
only these: A saving in expense due to the avoidance of making assign- 
ments and transfers of record where investments are interchanged be- 
tween particular funds; the ease with which securities may be shifted 
from one trust to another; the fact that there is no necessity of making 
known, to those having occasion to deal with the security, the terms of 
the trust under which it is held; and the fact that the general public 
may deal with securities as owned by the trust company without the 
necessity of inquiring into the terms of any particular trust. The 
supposed advantage from saving of expense as far as we can determine 
is inconsequential as set over against adequate protection for the bene- 
ficiaries of the trust. Nor is it of great significance that the terms of 
the trust may be more easily kept from general knowledge if the securi- 
ties comprising it are held in the name of the individual bank; and it 
is a commentary upon this claim that it was admitted on the argument 
before us that it is the practice of trust companies in taking shares of 
corporate stock forming a portion of a trust fund to have the certificates 
state that the bank is holding them for the particular trust of which 
they form a part. To say that a mortgage security should disclose upon 
its face the fact that it is held as a portion of a particular trust is not 
to hold that the instrument creating the trust must necessarily be re- 
corded in extenso; in any ordinary situation all that would be necessary 
would be a reference to the trust by an appropriate recital in the deed 
sufficient to give to any person desiring to deal with it the means of 
ascertaining the powers of the trustee. See 3 Devlin, Real State 
(3d Ed.) p. 2891 ff; Nichols, Annotated Forms, p. 2194; Thompson, 
Real Property, Forms, p. 445 ff. 

The facility of change of securities by mere bookkeeping entries and 
by destroying one declaration of trust and inserting another, with all its 
suggestion of the possibility of preference of one trust over another as 
regards the value of or income from securities, and of the ease by which 
securities may be shifted between the trust, commercial, or savings 
departments of a bank or trust company, should other than the most 
disinterested motives influence its representatives, presents a picture 
probably novel to most persons having occasion to deal with those com- 
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panies and hardly conducive to inspire greater confidence in them. 
One of the most substantial reasons why a trust company should not 
be permitted to take notes and mortgages in its individual name grows 
out of the very claim of benefit to the beneficiary through the fact that 
so long as the note and mortgage stands in the individual name of the 
trustee, persons having occasion to deal with them, not being apprised 
of the fact that they are held in trust, do not seek out the terms of the 
trust. To have a mortgage standing upon the land records as running 
to an individual bank or trust company when in fact it is held in trust, 
tends to mislead the public and to subject the beneficiary to danger of 
embarrassment or loss. Where a bank or trust company holds a mort- 
gage, subject to a trust limiting its right to dispose of or deal with the 
mortgage or property, the public are entitled to notice of that fact. 
If any one taking an assignment of the note and mortgage or purchas- 
ing the property without knowledge of the trust might hold it under 
such circumstances against the beneficiary, few persons would desire 
to thus become parties, even unconsciously, to a breach of trust on 
the part of the trustee. If, on the other hand, an assignee, purchaser, 
or attaching creditor who has relied upon the land records must take a 
mortgage of property subject to the rights of the beneficiary of the 
trust, those records fail in their purpose of affording a means of deter- 
mining the title upon which a purchaser or creditor may depend. From 
the standpoint of the beneficiary where a note and mortgage have been 
assigned or property has been conveyed in violation of the trust, if the 
rights of an assignee, purchaser, or attaching creditor without knowl- 
edge of the trust have preference, the beneficiary has lost a portion of 
the res; if the rights of the assignee, purchaser, or attaching creditor 
do not have priority, the beneficiary will nevertheless very likely be 
subjected to difficulty and embarrassment in enforcing his own just 
claims. 


Participation Mortgages 


The question whether or not a bank or trust company may invest 
trust funds held by it in so-called participation mortgages is not di- 
rectly involved in the situation before us. We cannot, however, close 
our eyes to the fact that to hold that a trust company must take a note 
and mortgage in which it invests the funds of an estate, not in its 
individual name but as trustee for the trust, would probably restrict 
such a practice to a considerable extent, and the scope of the argument 
before us has recognized that fact. While the methods of investment 
generally referred to as participation mortgages vary, that described 
in the finding consists of the taking by the defendant of a note and 
mortgage in its own name, followed by declarations of trust stating 
that it holds certain portions of the investment for certain trusts, this 
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declaration being placed in the file devoted to that trust, and ap. 
propriate book entries being made. It is a quite general and always 
possible incident of this practice that frequent changes of investments 
are made between the several trusts by the cancellation of declarations 
and the execution of others. This practice is undoubtedly advantageous 
in many instances to the beneficiaries of the trusts; it makes it possible 
to combine into one fund for investment relatively small amounts which 
could not readily be invested by themselves in real estate mortgages, 
thus enabling the beneficiary to get a larger income, and it also permits 
the funds of the trust to be invested in various securities by participa- 
tion in different mortgages, instead of confining them to a single mort- 
gage, thus diminishing the risk of substantial loss. In weighing these 
benefits it should not be forgotten, however, that the investment of 
trust funds is not limited to real estate mortgages, but many other types 
of investments are permitted, so that even relatively small sums may be 
made productive of income and a diversification of investments may be 
secured. General Statutes, §§ 4836, 3995. Cum. Supp. 1935, § 1485c, 
et seq. 


Practice Disapproved 





On the other hand, aside from the dangers which are inherent in 
the taking of mortgages representing an investment of trust funds in 
the individual name of the trustee, there are other substantial reasons 
why it should not generally be approved. 3 Bogert, Trusts & Trustees, 
p. 2026 ff. These are some of the reasons. One of the quite usual in- 
cidents of this practice is for the bank or trust company to make the 
loan from its corporate funds and then absorb it as opportunity offers 
by issuing declarations of trust in behalf of various trust funds held 
by it; this involves its taking in its corporate capacity amounts from 
the trust funds corresponding to the interest of the particular trust 
in the mortgage (45 Yale Law Journal, p. 860); and thus, in effect, 
the corporation sells the securities to itself as trustee, a practice which 
for obvious reasons has generally been regarded as improper. Banks v. 
Judah, 8 Conn. 145, 157; Michoud v. Girod, 45 U. S. (4 How.) 503, 
555, 11 L. Ed. 1076; St. Paul Trust Co. v. Strong, 85 Minn. 1, 5, 88 
N. W. 256; 3 Bogert, Op. Cit., p. 1724. Where the trust company uses 
only money held by it as trustee to make the loan, it is not free to deal 
with the security with sole view to the interest of any particular trust 
and its beneficiaries. Should a particular trust terminate, the bene- 
ficiaries cannot require, if the investment is legal, that the trustee pay 
the face value of the certificates to them, but they can be compelled 
to take an interest in a mortgage represented by the amount stated in 
the declaration of trust; and, on the one hand, they thus become, not 
the owners of the mortgage but only one of several, perhaps many 
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owners, with all that involves of difficulty in dealing with the mortgage 
security; and on the other hand, because of their outstanding ‘interest, 
the trustee may itself be hampered in dealing with the securities, with 
a sole view to the interests of the beneficiaries of a particular trust. 

These and other objections to the practice have led to legislation in 
several states which permits trust companies, under restrictions, to in- 
vest funds in this way; and it is notable that commentators upon the 
practice dwell upon the need of specific limitations upon this method 
of investment, which, if it is to be validated, only the Legislature can 
impose. 3 Bogert, Op. Cit., pp. 2026, 2029; 24 Yale Law Journal, 286, 
41 Yale Law Journal, 455, 45 Yale Law Journal, 857. The regulations 
of the federal reserve board requiring that the funds of each trust held 
by a national bank be kept separate from those of other trusts have 
since 1930 contained an exception where the cash balance in any fund 
is ‘‘too small to be invested separately to advantage,’’ provided the bank 
owns no participation in the securities and has no interest in them ex- 
cept in a financing capacity, and such investments are permitted by the 
law of the state in which the bank is located (Regulation F, Series of 
1930; Id., Revision of 1936) ; and this illustrates the limited extent to 
which that board is willing to approve the practice. Such a method of 
investment was, however, sanctioned in Springfield Safe Deposit & 
Trust Co. v. First Unitarian Society (Mass.) 200 N. E. 541. It was also 
approved in Re Union Trust Co., 219 N. Y. 514, 114 N. E. 1057; but it 
is significant that the broad ruling of the court was followed by legisla- 
tion defining the conditions under which investments of this type might 
be made (Matter of Flint’s Will, 240 App. Div. 217, 269 N. Y. S. 470, 
475) ; and the difficulty in preparing legislation which will, on the one 
hand, authorize such investments and, on the other, afford sufficient 
protection to the beneficiaries is apparent in controversies which have 
followed. 7 New York University Law Quarterly, 950; New York Law 
Journal, January 29, 1934. 

In Bowden v. Citizens’ Loan & Trust Co. of Mankato, 194 Minn. 113, 
115, 259 N. W. 815, an investment of trust funds in a certificate of trust 
representing an interest in a mortgage taken by the trust company in its 
own name was approved, a decision which under our statutes concerning 
investment of trust funds we would not at present feel free to follow. 
The American Law Institute Restatement, Trusts, Vol. 1, p. 650, § 227, 
seems to approve the participating mortgage investment, provided it 
does not involve a purchase by the trustee from itself individually, 
making no distinction between corporate and individual trustees. Not 
much attention seems, however, to have been paid to the effect upon this 
practice of the rule that a trustee should not hold trust securities in its 
individual name; this feature of the situation was not considered in the 
Massachusetts case cited; the New York Court of Appeals condemns 
that method of investment in the very case which approves the participa- 
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tion mortgage type of investment; and it runs counter to another state. 
ment of: the American Law Institute, that trust property should be ear. 
marked as such, unless, by use of the word ‘‘ordinarily”’ in its state 
ment of the rule, it meant to leave the way open for excepting the par- 
ticipation mortgage. Amer. Law Institute Restatement, Trusis, vol. 1, 
p. 458, § 179. In the controversy before us we need only say that we 
find, in any interference with the participation mortgage type of in- 
vestment of trust funds which may result, no such disadvantage to the 
beneficiaries of trusts as would influence us to approve a practice by 
trust companies of investing trust funds in their individual names, if 
that practice is otherwise contrary to sound legal conceptions. If the 
participation mortgage type of investment is to be generally validated, 
it should be by carefully considered legislation. In that way persons 
placing funds in the hands of corporate trustees will know what they 
may anticipate in the way of such investments. 


Rule as Applied to Corporate Trustees 


In short, despite any advantages which may result from the method 
of investment which the defendant seeks to have us approve, we find no 
sufficient reason to abrogate as to banks or trust companies the rule ap- 
plied to individual trustees, that securities in which trust funds are 
invested should not be taken in the individual name of the trustee, 
but should bear upon their face plain evidence of the fiduciary capacity 
in which they are held. In Re Union Trust Co., supra, the Court of 
Appeals of New York stated (219 N. Y. 514, at page 520, 114 N. E. 
1057, 1059): ‘‘It has been . . . universally held that a trustee should 
not invest trust funds in his own name. Such rule of law should not 
be abandoned, qualified, or in any way impaired. If an individual 
trustee should continuously and intentionally invest trust funds in his 
individual name, his conduct in so doing would meet with condemnation 
by the courts. There is no difference between a corporate trustee and 
an individual trustee in its or his duty in respect to investments. Trust 
funds should not only be kept independent of individual and other trust 
funds, but the investments thereof should, so far as possible, be clearly 
defined, and at all times stamped with the individual trust to which they 
severally belong.’’ Of the manner of investment of funds then before 
the court it also said (219 N. Y. 514, at page 521, 114 N. E. 1057, 1059): 
‘‘Such manner of investing a trust fund violates the long-established 
rule that a trustee should invest trust funds in the name of the trustee 
as such, and also the rule that trust funds should, at all times, be kept, 
so far as reasonably possible, in the name of the trust, so that they 
ean be identified, distinguished, and followed by all persons interested 
therein.’’ In Re Yost’s Estate, 316 Pa. 463, 175 A. 383, the court 
reached a similar conclusion, distinguishing a situation where the en- 
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tire mortgage represents the investment of a single trust from invest- 
ments by means of a mortgage pool, authorized by the statutes of 
Pennsylvania. See, also, In re Guthrie’s Estate, 320 Pa. 530, 182 A. 
248. Our conclusion is that the defendant committed a breach of 
trust when it invested the funds it was holding as agent for the plain- 
tiff in a mortgage loan taken in its own corporate name, without desig- 
nating the capacity in which it took and was holding the security. 


Rule as to Damages 


The trial court was not in error in holding that the defendant was 
guilty of a breach of trust. It awarded as damages the amount of the 
trust fund invested in the mortgage with interest from the time when 
the income from it was last paid to the plaintiff. It is often stated to 
be the rule that where a trustee deposits or invests trust funds in his 
own name, he is liable for any loss of the funds. This rule has fre- 
quently been applied without regard to the nature of the circumstances 
bringing about the loss, and even though, had the deposits or invest- 
ments been made in the name of the trustee as such, there would have 
been no breach of trust. White v. Sherman, 168 Ill. 589, 605, 48 N. E. 
128, 61 Am. St. Rep. 132; Gilbert v. Welsch, 75 Ind. 557, 561. In 
some cases it is said that, as is the rule as regards improper invest- 
ments by a trustee, the beneficiary has the right to affirm the action 
of the trustee and have the benefit of it or to disaffirm it and recover 
the amount invested or deposited with incidental damages. Stanley’s 
Appeal, 8 Pa. 431, 435, 49 Am. Dec. 530; Naltner v. Dolan, 108 Ind. 
500, 503, 8 N. E. 289, 58 Am. Rep. 61; Chancellor v. Chancellor, 177 
Ala. 44, 47, 58 So. 423, 45 L. R. A. (N. 8S.) 1, Ann. Cas. 1915C, 47. 
Many of the cases where the rule has been applied involve situations 
where the trustee has mingled the trust fund with his own property, 
used it in his business or otherwise dealt with it as his own. Mitchell 
v. Moore, 95 U. S. 587, 589, 24 L. Ed. 492; Robinson v. Ward, 2 Car. & 
P. 59; Mason v. Whitthorne, 2 Cold. (42 Tenn.) 242; and of the pro- 
priety of the rule in such cases there can be no doubt. It may be, also, 
that the rule is properly applicable where trust funds are deposited in 
a bank in the individual name of the trustee, because of the likelihood 
that where this is done a mingling of funds would result, because of 
the surrender of the control of the money, and because of the right 
which the bank and others dealing with it would have to treat it as the 
individual property of the trustee. School District in Greenfield v. 
First National Bank, 102 Mass. 174; McAllister v. Commonwealth, 30 
Pa. 536; Williams v. Williams, 55 Wis. 300, 12 N. W. 465, 13 N. W. 
274, 42 Am. Rep. 708; Chancellor v. Chancellor, supra; De Jarnette 
v. De Jarnette, 41 Ala. 708; St. Paul Trust Co. v. Strong, 85 Minn. 
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1, 10, 88 N. W. 256; Summers v. Reynolds, 95 N. C. 404, 415; St. Paul 
Trust Co. v. Kittson, 62 Minn. 408, 414, 65 N. W. 74. 


Where the loss is due to circumstances which would have brought 
it about, even if the funds had been deposited or invested in the name 
of the trustee as such, the result is not to give such damages as proxi- 
mately result from the breach of the trust, but to impose a penalty 
with a view to discouraging such a practice. Morris v. Wallace, 3 Pa. 
319, 322, 45 Am. Dec. 642. The imposition of such a penalty should 
be strictly guarded. Cornet v. Cornet, 269 Mo. 298, 330, 190 S. W. 
333. Where, as in the case before us, the trustee, acting in good faith, 
in accordance with established banking practice, evidently believing 
that by taking an investment in its individual name it was not acting 
improperly, takes a security which is in itself a proper investment for 
trust funds; where, by a declaration of trust in the file of the particular 
trust and upon its books, the fact that the security represents an in- 
vestment of the funds of the trust is evidenced and it has done nothing 
to mislead the beneficiary ; and where the loss is due to general business 
conditions which would have brought it about even though the invest- 
ment had been taken in the name of the trustee as such—we find no 
sufficient reason for the imposition of the penalty. 

In Re Guthrie’s Estate, 320 Pa. 530, 182 A. 248, in a case quite 
similar to this, the court reached a like conclusion, despite its holding 
in Re Yost’s Estate, 316 Pa. 463, 175 A. 383, and the other decisions 
from that state which we have cited. Such, also, we understand to be 
the rule of the American Law Institute; in its Restatement, Trusts, 
vol. 1, § 179 (d), p. 459, it is said: ‘‘If the trustee takes title to the 
trust property in his individual name in good faith, and no loss results 
from his doing so, he is not liable for breach of trust. . . . Even if he 
acted in good faith, if a loss resulted from the fact that he took title 
ix his own name, as for example, if his personal creditors were thereby 
enabled to reach the property free of the trust, he would be liable for 
the loss.’’ We have no controlling authority in this state, and at least 
in such a situation as the one before us, we adopt the statement of the 
Law Institute. The plaintiff is entitled to recover only such losses as 
resulted from the fact that the defendant took the note and mortgage 
in its individual name, not losses due to general business conditions 
which would have occurred even though the mortgage had been taken 
and held in the name of the defendant as trustee. It follows that the 
trial court was in error as to the rule of damages it applied. 

There is error, the judgment is set aside and the superior court di- 
rected to enter its judgment for the plaintiff should it prove itself 
entitled to damages in accordance with this opinion, otherwise for the 
defendant. 


The other Judges concurred. 
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INVESTMENT IN MORTGAGE BY TRUSTEE 


In re McIntyre’s Estate, Surrogate’s Court, N. Y., Queens Co., 
289 N. Y. Supp. 10 


A will, creating a trust and naming a bank as trustee, authorized 
the trustee to invest the trust fund in bonds and mortgages provided 
they were ‘‘fully guaranteed by seasoned and responsible corpora- 
tions approved by my said trustee or its successor.’’ The trustee 
invested the trust fund in a bond and mortgage which was not so 
guaranteed. It was held that the trustee was liable to the bene- 
ficiary for the amount of the investment in cash. 


Proceeding in the matter of the estate of William McIntyre, de- 
ceased. On application by Willis McIntyre to compel the Fitfh Avenue 
Bank of New York as trustee to pay to petitioner his share in balance 
of trust under terms of will. 

Decree for petitioner in accordance with opinion. 

Van Ness & Van Ness, of New York City, for petitioner Willis 
McIntyre. 

Frederick H. Patterson, of New York City, for respondent-trustee, 
Fifth Avenue Bank of New York. 


HETHERINGTON, S.—The testator in the eighth paragraph of 
his will provided in part as follows: ‘‘I give and bequeath to the Fifth 
Avenue Bank of New York, located on Fifth Avenue, Borough of Man- 
hattan, City of New York and its successors, the sum of Twelve Thou- 
sand Dollars ($12,000) out of my estate, in trust, nevertheless, to in- 
vest the same and keep the same invested and to pay the net income, 
issues and profits of such investments semi-annually to and for the use 
of my brother, John W. McIntyre, during his life and upon his death, 
I give and bequeath said trust fund to his sons, Alexander McIntyre, 
Walter McIntyre, and Willis McIntyre, in equal portions share and 
share alike. . . . In making investments under the foregoing trust I 
direct that my Trustee shall be limited to investments in which under 
the laws of the State of New York a trustee may invest trust funds, 
except in the case of bonds and mortgages fully guaranteed by seasoned 
and responsible corporations approved by my said Trustee or its suc- 
cessor.”’ 

On November 7, 1930, respondent, as trustee, invested the fund by 
purchasing from itself a participation of $12,000 in a bond of $25,000 
maturing November 7, 1935, bearing interest at 6 per cent. per annum 
secured by a first mortgage on real estate located at East Hampton, 
Suffolk county, N. Y. 


Sac igidlec iaagnbiiiiie 
NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §478. 
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The life beneficiary of the trust died on July 6, 1932, survived by 
his three sons, Alexander, Walter, and Willis, and at which time the 
latter was an infant of 17 years of age. 

On August 5, 1933, a principal payment of $1,000 was made on the 
bond and mortgage. On April 15, 1935, the adult remaindermen and 
petitioner’s mother, as his general guardian, signed separate but iden- 
tical letters addressed to the respondent approving an extension of the 
aforesaid mortgage ‘‘for two years at 4% providing a payment of 
$4,000 is made on account of principal and all the back interest is paid 
at the rate of 4% and also the taxes.’’ It appears that the respondent 
received the payment of $4,000, and although the letters of approval 
authorized an extension of payment for two years, the maturity was 
extended only to May, 1936. In its answer respondent states the share 
of petitioner in principal and interest payments was ‘‘held in the eus- 
tody account and on August 20, 1935, the date on which he attained 
his majority, all amounts so held in the custody account both of prin- 
cipal and interest receipts were transferred to Willis McIntyre.’’ On 
August 20, 1935, the day upon which petitioner became of age, he 
signed at the office of the respondent a paper writing purporting to 
be a ‘‘receipt and release’’ in which he acknowledged the receipt of 
$843.24 in full payment of his distributive share of the income and 
principal in said trust fund, and therein released the respondent ‘‘from 
any and all responsibility and accountability to me in respect to the 
payment aforesaid.’’ On November 22, 1935, petitioner commenced 
this proceeding to compel payment by the trustee of his share of the 
balance of the trust fund. Respondent, although willing to execute 
and deliver to petitioner an assignment of his interest in the participa- 
tion, resists payment in cash, claiming that the investment was a proper 
one, and even if questionable, was ratified by the petitioner. 

Under the terms of the will the trustee could not invest the fund 
in bonds and mortgages unless they were fully guaranteed by seasoned 
and responsible corporations approved by it. The record fails to show 
that the trustee procured a guaranty of payment as directed by the 
testator. With respect to the investment here made, the will, not the 
statute, was the trustee’s guide. Having elected to disregard the pro- 
visions of the will, the trustee must assume the loss and respond to the 
petitioner for his share of the fund improperly invested (Holden v. 
New York & Erie Bank, 72 N. Y. 286; Adair v. Brimmer, 74 N. Y. 
539; King v. Talbot, 40 N. Y. 76), unless its claim that the petitioner 
ratified the investment and released it from liability can be sustained. 

In support of the claimed ratification, respondent submits an affi- 
davit of its assistant cashier stating that on August 20, 1935, the day 
upon which petitioner became of age, he came by appointment to the 
office of the bank ‘‘for the expressed purpose of receiving such moneys 
of the trust fund as he had then become qualified to receive in person,”’ 
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that ledger sheets and statements showing the trustee’s account in full 
were submitted to him, and that he ‘‘then and there fully examined 
the account and fully approved of same.’’ Then, with a view of con- 
vincing the court that petitioner, who had just attained his majority, 
was dealing on an equal basis with the respondent, a corporation with 
extensive experience and special knowledge in trust matters, the affi- 
davit proceeds to state that: ‘‘Mr. McIntyre whom deponent under- 
stands has had some banking experience, was apparently quite able 
and qualified to understand the said account.’’ The account referred 
to has not been submitted on this application. The affidavit concludes 
by stating that, after petitioner had examined the account, and read 
the receipt and ‘‘ratification’’ which the respondent insisted should be 
signed before it would turn over the moneys requested by him, he 
signed and acknowledged the paper relied upon. Except for certain 
preliminary and immaterial recitals, the instrument signed and ac- 
knowledged by the petitioner provides as follows: 


‘‘Whereas, the Trustee has submitted to me the said Willis Me- 
Intyre, a full statement of its account as such trustee and same has 
been and is fully approved by me the said Willis McIntyre, by which 
statement there appears to be due to me for my share of accumulated 
income $552.08 and principal $291.16, making a total of $834.24. 

‘‘Now, Therefore, I the said Willis McIntyre, do hereby acknowl- 
edge receipt this 20th day of August, 1935, of the sum of $843.24 in 
full payment of my distributive share of the income and principal in 
said trust fund. 

‘‘T do hereby for myself, my executors, administrators, legal repre- 
sentatives and assigns, remise, release and forever discharge said Fifth 
Avenue Bank of New York as said Trustee, from any and all respon- 
sibility and accountability to me in respect to the payment aforesaid.’’ 


Even if the proof submitted by the respondent were uncontradicted, 
my opinion is that it has failed to establish ratification tested by the 
rule laid down in Adair v. Brimmer, supra, where Rapallo, J., said 
(74 N. Y. 539, at pages 553, 554): 


‘To establish a ratification by a cestui que trust, the fact must not 
only be clearly proved, but it must be shown that the ratification was 
made with a full knowledge of all the material particulars and circum- 
stances, and also in a case like the present that the cestui que trust 
was fully apprised of the effect of the acts ratified, and of his or her 
legal rights in the matter. Confirmation and ratification imply to legal 
minds, knowledge of a defect in the act to be confirmed, and of the 
right to reject or ratify it. The cestui que trust must therefore not 
only have been acquainted with the facts, but apprised of the law, 
how these facts would be dealt with by a court of equity. All that is 
implied in the aci of ratification, when set up in equity by a trustee 
against his cestui que trust, must be proved, and will not be as- 
sumed... . 

*‘The cestui que trust must be shown to have been apprised of his 
legal rights.’’ 
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Here the act sought to be ratified was the making of the investment, 
the subject of this controversy. Before seeking ratification respondent 
was bound to disclose to the petitioner the provisions of the will, the 
nature of the investment, the possibility of its propriety being ques- 
tioned, the right to reject or ratify it as well as the effect of a release 
or discharge given at the time. The respondent’s papers fail to show 
that it made a full and frank disclosure of the material facts and cir- 
cumstances surrounding or relating to this investment. The failure 
to so inform the petitioner is an obstacle to holding that the so-called 
instrument of release operated as a ratification. The instrument by 
its terms is merely a receipt and release of liability for a particular 
payment. The recital preceding the acknowledgment of payment that 
a full statement of its account had been submitted to and approved 
by the petitioner does not justify the conclusion that the respondent 
made known to petitioner all the facts relating to the investment. In 
the absence of the submission of the account referred to, the court 
has no knowledge as to whether it contained any more information than 
that disclosed in the release. The failure to mention the investment 
in the release impresses me as significant. It is unreasonable to assume 
that, if petitioner ratified the investment as claimed, respondent would 
have failed to incorporate an express statement to that effect in the 
instrument. The omission to do so lends corroboration to petitioner’s 
version of what occurred prior to and upon the day it was executed. 
He states that a day before he came of age he went to the office of 
respondent’s attorney, who exhibited to him ‘‘a long instrument of 
five or six pages referring to the mortgage certificate on the Bishop 
property,’’ which petitioner states that he declined to sign. On the 
following day he appeared at the bank where he met the attorney and 
Mr. De Witt, respondent’s assistant cashier. That at this conference 
De Witt was advised by respondent’s attorney that petitioner would 
not sign ‘‘any receipt or paper concerning the mortgage certificate,”’ 
that De Witt then stated that the attorney should submit to petitioner 
‘‘a receipt merely for the $843.24.’’ That although respondent sought 
to induce him to sign ‘‘some sort of general statement concerning the 
trusts, its management, assets, etc.,’’ and recording his approval, he 
expressly declined to do so. The proof submitted by the petitioner 
convinces me that not only was there no ratification, but that peti- 
tioner expressly declined to approve the investment. His failure to 
do so explains the absence of an express ratification in the instrument. 
Mindful of the fact that the instrument was prepared by the respond- 
ent or its attorney, the court repeats it is difficult to believe that re- 
spondent, with its extensive experience in the administration of trust 
estates and with counsel present, would be so imprudent as to neglect 
to incorporate such an essential statement in the release, if, in fact, 
approval had been given. In conclusion, it might be said that the act 
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of petitioner’s guardian in consenting to an extension of the time of 
payment beyond his majority was not binding on him and did not 
work a ratification. Ide v. Brown, 178 N. Y. 26, 27, 70 N. E. 101. 
The petitioner is entitled to a decree directing the respondent to pay 
over to him in cash his share of the trust fund, with interest, less any 
payments heretofore made. Submit decree accordingly on notice. 


PERSONAL LIABILITY OF BANK OFFICER 
FOR INVESTOR’S LOSS 


Pridmore (plaintiff) v. Steneck (defendant), Court of Chancery of 
New Jersey, 186 Atl. Rep. 513 


The president of a trust company placed a mortgage with the 
company’s mortgage department, intending that participations 
therein should be sold to the public. At the time he knew that both 
interest and principal were in arrears. It was held that he was 
under an obligation to divulge this information to purchasers of 
the certificates and that, not having done so, he would be personally 
liable for any loss sustained by them. 


Syllabus by the Court 


1. The president of a trust company, having, by advertisements, 
created public confidence in the company’s mortgage participation cer- 
tificates, put a certain mortgage in the mortgage department of the 
company with intent that participations therein would be sold to the 
public. He did so knowing that interest and principal were in arrears 
and that the mortgaged property was in the hands of a receiver. Held, 
that he was under a duty to see that a purchaser of a participation 
in the mortgage was warned, and that his action was as fraudulent as 
if he had personally sold the participations, and at the time of sale 
had made the representations appearing in the advertisements, and 
had failed to disclose the situation of the mortgage. 

2. In a suit for rescission and recovery of the purchase price, a 
decree for the sum fraudulently obtained may be made not only against 
the principal contracting party, but also against the agents who per- 
sonally perpetrated the fraud. 

3. The trust company (which had become insolvent) was not joined 
as a defendant, but no objection was made until after the proofs had 
been taken and the cause came on for final argument. Decreed that 
the president of the company pay to complainant purchasers of par- 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §987. 
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ticipations the amounts they had paid the company upon their tender. 
ing to him, duly endorsed, the certificates. 


Suit by Margaret M. Pridmore, trustee, etc., and others against 
Henry C. Steneck and others. 

Decree for complainants. 

Saul Nemser, of Jersey City, for complainants. 

Alexander Simpson, of Jersey City, for defendants. 


BIGELOW, V. C.—The several complainants, alleging fraud, seek 
rescission of their purchase of mortgage participation certificates issued 
by the Steneck Trust Company in 1930 and 1931. 

‘(On April 17, 1930, the trust company owned a bond and mortgage 
made by Nathan Weiss and wife to secure the sum of $185,000, dated 
March 8, 1922. The principal sum had been reduced to $141,000, and 
the due date extended to April 1, 1930. The mortgage was a first 
lien on a large apartment house on Hudson Boulevard, Weehawken, 
and was a second lien on adjacent premises known as 9 Columbia 
Terrace. The trust company also owned some claim or interest in a 
bond and mortgage dated January 29, 1936, made by Mary E. M. Had- 
ley to Garden Realty Corporation to secure $78,500, but reduced to 
$58,500. The trust company had paid to John Steneck & Sons, Inc., 
an amount equal to principal and interest on this mortgage, but had 
received no assignment thereof either from John Steneck & Sons, or 
Garden Realty Corporation, or any one else. This mortgage was a 
second lien on the apartment house property and a third lien on the 
Columbia Terrace property. Defendants deny issuing participation 
certificates against this mortgage either alone or in conjunction with 
the Weiss mortgage. 

On April 25, 1930, a trust company issued to the complainant 
Maurer a ‘‘first mortgage participation certificate’? whereby it certified 
‘‘that it has received the sum of $1,000 in consideration of which it 
hereby assigns unto Max Maurer (hereinafter termed ‘The Holder’) 
an undivided interest to the extent of said sum, with interest thereon 
at the rate of five and one-half (53%) per cent. per annum, from the 
date hereof payable on the first days of February, May, August and 
November, in a certain mortgage given to secure payment of the sum 
of One hundred eighty-five thousand and 00/100 dollars, on which 
there is now owing the sum of One hundred eighty-five thousand and 
00/100 dollars, which will be due on the Ist day of April, Nineteen 
kundred and thirty-three, made by Mary E. M. Hadley to Steneck 
Trust Company, dated the 8th day of March, 1922, and recorded on 
the 8th day of March, 1922, in the office of the Register of the County 
of Hudson, in Liber 1098 of Mortgages, at page 98, covering #871/9 
Hud. Blvd., also 1-7 Columbia Terrace, Weehawken, N. J. Together 
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with an undivided interest to the same extent in the bond or obligation 
described in said mortgage, which is deposited with the Trust Depart- 
ment of the company as Depositary for all holders of certificates of said 
mortgage. To have and to hold the same to the holder, and to the 
successors, legal representatives and assigns of the holder, subject to 
the terms hereof, which are hereby mutually agreed upon between the 
company and the holder. . . . The company is declared to be and is 
appointed irrevocably the agent and attorney of all holders of cer- 
tificates of interest issued under said agreement and is empowered ex- 
elusively of all others: . . . to withdraw from deposit deposited bonds 
and mortgages and to substitute other first mortgages accompanied 
by policies of fire insurance in their place, to such an amount that the 
principal sum of all deposited bonds and mortgages shall never be less 
than the principal sum of the outstanding certificates of interest.’’ 

All parties agree that the mortgage intended to be described in the 
certificate is the Weiss mortgage despite the mistake in names, dates, 
and amount ‘‘now owing.’’ Similar certificates of participation in the 
Weiss mortgage were issued to the other complainants. 

Much proof has been received of the circumstances leading up to 
the trust company’s purchase of the Weiss mortgage from which com- 
plainants deduce a conspiracy ab initio to defraud them. The con- 
clusion is not justified, and that part of the proofs may be ignored 
save to show that Henry C. Steneck possessed an intimate knowledge 
of the entire situation surrounding the mortgage. The defendant 
John Steneck & Sons appears in the case only in the transactions ante- 
dating the purchase of the mortgage. The same is true of the defend- 
ant George W. Steneck, except that he also signed some of the participa- 
tion certificates; but this was purely routine. The bill will be dis- 
missed as to these two defendants. 

The first specification of fraud that needs consideration is that 
Henry C. Steneck caused participations totaling $198,550 to be issued 
and outstanding against this mortgage of only $141,000. Steneck, well 
knowing the amount due on the mortgage, made a certain entry in 
the records of the trust company which, in the ordinary course of the 
company’s business, would result in participations of $199,500 being 
sold and outstanding at the same time against the mortgage. That the 
intended result followed seems to appear from the books of the com- 
pany which record certificates of $198,550 outstanding when the bank 
was closed by the commissioner of banking and insurance, June 27, 
1931. Defendant tries to refute this apparent over-issue. 

Under color of authority given to the trust company in the cer- 
tificates to substitute mortgages, Steneck substituted the Weiss mort- 
gage as the security underlying $62,000 of certificates which describe 
other mortgages and substituted other mortgages for the Weiss mort- 
gage in $26,000 of certificates describing the latter. The sum of $198,- 
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550 includes the certificates for $62,000, but is the balance after de. 
bi ducting the certificates for $26,000. 

In Seaboard Trust Co. v. Shea, 118 N. J. Eq. 433, 180 A. 206, Vice 
Chancellor Lewis considered the substitution of the Weiss mortgage 
for others, and held that the power of substitution was vested in the 
board of directors or the executive committee of the trust company and 
not in its president, and that the attempted substitution of the Weiss 
mortgage for other security in certificates amounting to $62,000, was 
void. Deducing these certificates, leaves a balance of only $136,550 
outstanding, an amount less than the face of the mortgage, $141,000. 
Hence, says defendant, whatever his intent, complainants were not 
defrauded in this particular. 

But it also appears that certificates of $26,000 held by members of 
the Steneck family were ‘‘switched’’ to other mortgages from the 
Weiss mortgage. The evidence in regard to these substitutions is the 
same as that relating to the certificates of $62,000. It is not shown 
that the substitution was authorized or ratified by the directors or the 
committee. But the holders of the $26,000 certificates consented ; they 
claim no interest in the Weiss mortgage. I cannot hold, on the proofs 
before me, that such a claim will be made and be successful. I there- 
fore conclude on this branch of the case that, despite Steneck, the 
Weiss mortgage was not oversold. 

The next specification is fraudulent concealment. Garden Realty 
Company began foreclosure of the second mortgage in December, 1929; 
Mrs. Hadley pleaded fraud; April 15, 1930, a receiver was appointed 
to collect the rents. A decree in favor of the mortgagee was appealed 
and affirmed (Garden Realty Corporation v. Hadley, 110 N. J. Eq. 
474, 160 A. 385) and the property sold in the foreclosure case in 1932 
after the commissioner of banking and insurance had taken charge of 
the affairs of the company. 

The last payment of interest on the first, or Weiss, mortgage was 
made in the fall of 1929, and covered the period ending September 30, 
1929. Since then, no interest has been paid. At the time the certi- 
ficate was sold to Maurer, the interest payments due January 1 and 
April 1, 1930, were in default. Additional installments of interest 
were in default when the other certificates were issued. The principal 
sum on the mortgage was likewise in arrears after April 1, 1930. Com- 
plainants contend that Steneck was under a duty to disclose this situa- 
tion to them. 

The trust company, under the direction of Steneck, had exten- 
sively advertised its participation certificates and had thus established 
the reputation of the certificates as conservative investments. Here 
are a few of the descriptive phrases: ‘‘ Average less than 60 percent. 
of a modest valuation of the property. ... Truly preferred invest- 
ments. . . . Comparable to that of the highest grade bonds sought after 
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by savings banks, insurance companies and trust estates. ... The 
safest investment on earth. . . . Conservative policy and tested busi- 
ness methods.’’ 

Steneck having, by his advertisements, created public confidence in 
the certificates, put the Weiss mortgage in the mortgage department 
of the company with intent that participations therein would be sold 
to the public. He did so, knowing that interest and principal were in 
arrears and that the mortgaged property was in the hands of a receiver. 
Would he have been willing to advertise that such a mortgage under- 
lay certificates? I think not. He knew that purchasers relied on the 
good faith and ‘‘conservative policy’’ of his company. Confidence had 
been invited by him. He was under a duty to see that a purchaser of 
a participation in the Weiss mortgage was warned. His action was 
just as fraudulent as if he had personally sold certificates to complain- 
ants and at the time of sale had made the representations appearing in 
the advertisements and had failed to disclose the situation of the Weiss 
mortgage and of the property on which it was a lien. 

Can complainants have relief in this suit? 

The bill of complaint prays a rescission of the transactions between 
complainants and the Steneck Trust Company; that complainants’ pur- 
chase of the certificates be annulled; and that, upon complainants 
tendering delivery of their certificates indorsed for cancellation, the 
defendants be ordered to restore to complainants the purchase price. 

The trust company, however, is not joined as a defendant. This 
omission is doubtless explained by the facts, pleaded in the bill, that on 
June 27, 1931, the commissioner of banking and insurance took posses- 
sion of the property of the company and thereupon the company ceased 
to function as a going concern, and that it is now ‘‘defunct and in- 
solvent and has no assets and that it is unable to respond to and render 
the complainants and other certificate holders similarly situated, whole.’’ 

In a suit for rescission and recovery of the purchase price, a decree 
for the sum fraudulently obtained may be made not only against the 
principal contracting party, but also against the agents who personally 
perpetrated the fraud. Vreeland v. New Jersey Stone Co., 29 N. J. 
Eq. 188, affirmed 29 N. J. Eq. 651; Garrison v. Electrical Works, 55 
N. J. Eq. 708, 37 A. 741; Hubbard v. Mercantile Agency, 68 N. J. 
Eq. 434, 59 A. 24; Pearlman v. Krasner, 103 N. J. Eq. 37, 142 A. 
180; Kueper v. Pyramid B. & M. Corporation, 117 N. J. Eq. 110, 174 
A. 723. A full discussion of the principles governing such cases ap- 
pears in Mack v. Latta, 178 N. Y. 525, 71 N. E. 97, 67 L. R. A. 126. If 
objection had been promptly made, I would say there could be no 
recovery of the purchase price unless the corporation were a defend- 
ant, for the recovery is incidental to the rescission. Kueper v. Pyra- 
mid B. & M. Corporation, supra; Richeimer v. Fishbein, 107 N. J. Eq. 
493, 153 A. 514. But until the proofs had been taken and the cause 
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came on for final argument, defendants made no objection to the non- 
joinder of the trust company or to the sufficiency of the cause of action 
against them set forth in the bill. 

Jurisdiction in the present instance does not, however, rest on re- 
scission. This is a case of fraud. While equity will not ordinarily 
assume jurisdiction in fraud cases, when the remedy at law is certain, 
adequate, and complete, its right to do so cannot be questioned. Downs 
y. Jersey Central P. & L. Co., 117 N. J. Eq. 138, 174 A. 887; Eggers vy. 
Anderson, 63 N. J. Eq. 264, 49 A. 578, 55 L. R. A. 570. If the bill 
should be dismissed and complainants institute an action at law, they 
would likely be met by a plea of the statute of limitations. They 
should have relief in this court. 

What is the measure of the recovery? In an action for deceit, the 
damages would be the difference between purchase price and actual 
value, and, in the absence of proof of the latter, there could be no 
recovery. Lams v. Fish, 86 N. J. Law, 321, 90 A. 1105. There has 
been no proof in the present cause of the value of the participation cer- 
tificates. In a suit for rescission, the court decrees a return of the 
entire purchase price so as to put the parties in status quo. But it 
will be observed in such cases where there is a decree against officers 
or agents, there is no return of the status quo to them. They are de- 
ereed to pay back that which they never had and must take a chance 
of voluntary reimbursement by the principal. A decree directing 
Steneck to pay to complainants the amounts they paid his company 
upon their tendering to him, duly indorsed, the certificates, would not 
be inequitable. If the certificates have value, he may realize on them. 
He is in no whit worse position than if the company were a defendant. 
Such will be the decree. 



























LIABILITY OF BANK FOR REFUSING CHECK 


First National Bank of Mobile (defendant) v. Ducros (plaintiff), Court 
of Appeals of Alabama, 168 So. Rep. 704 





The defendant bank agreed to honor checks drawn by the plaintiff 
against his savings account providing the plaintiff left his deposit 
book with the bank. The plaintiff left the book with the bank. 
Through a misunderstanding, the bank returned one of the plaintift’s 
checks with the notation ‘‘Savings passbook must accompany check.”’ 
In an action for damages, it was held that the plaintiff being a ‘‘non- 
trader’’ was entitled to nominal damages only. A verdict for $300 
in his favor was consequently reversed. 

This rule that a non-trader is not entitled to substantial damages 


NOTE—for similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1169. 
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against a bank for the erroneous dishonor of his check has long been 
established by the decisions. It is based on the theory that the 
drawer of the check, not being engaged in business, suffers no actual 
or serious damage to his credit through the mistaken dishonor of 
his check. 

In Alabama there is a statute which extends this rule to traders 
as well as to non-traders. It provides that no person may recover 
damages from a bank because of the dishonor of his check unless 
he alleges and proves actual damages as a result of the non-payment. 
A similar statute has been adopted in several other states including 
Arkansas, California, Idaho, Illinois, Maine, Michigan, Missouri, 
New Jersey, New Mexico, North Carolina, Ohio, Oregon, Pennsyl- 
vania, Virginia, Tennessee, West Virginia and Wyoming. 


Action for breach of contract by C. Durcos against the First National 
Bank of Mobile. From a judgment for plaintiff, defendant appeals. 

Reversed and remanded. 

Smith & Johnston, of Mobile, for appellant. 

DeGraffenried, Callahan & Skidmore, of Tuscaloosa, and W. C. 
Taylor, of Mobile, for appellee. 


SAMFORD, J.—Plaintiff in the court below claimed of the defend- 
ant $5,000 damages for the breach of a contract as set out in count 1 of 
the complaint in words and figures as follows, to wit: ‘‘ Plaintiff claims 
of the defendant the sum of Five Thousand ($5,000.00) Dollars as dam- 
ages, for that heretofore on, to-wit, the Ist day of June, 1934, that the 
defendant was engaged in doing a regular banking business in the City 
of Mobile, State of Alabama; that the plaintiff entered into a contract 
with the defendant, through one of the defendant’s agents, whose name 
is otherwise to the plaintiff unknown, and while said agent was acting 
within the line and scope of his authority, it was agreed that the plain- 
tiff would deposit certain monies with defendant in a Savings Account, 
but would be permitted to draw said money out of said Savings Account 
on a check at any time thereafter, upon leaving his Savings Deposit 
Book with the defendant. Plaintiff avers that shortly afterwards, prior 
to the Ist day of July, 1934, that the plaintiff deposited said Savings 
Account Book with the defendant, and on, to-wit, the Ist day of July, 
1934, did draw check payable to M. C. Thompson on defendant, bank, 
against his said Savings Account in accordance with said agreement, 
which said check was endorsed by payee of said check, and said check 
was in due course presented to defendant and that the defendant refused 
or failed to honor said check, although sufficient funds belonging to 
plaintiff were on deposit with defendant, thereby breaching its contract 
with the plaintiff, and as a proximate result of the defendant’s refusal 
or failure to honor said check, in accordance with said agreement, the 
plaintiff was greatly damaged, humiliated, embarrassed, and caused to 
spend much money and time, all to his damages in the sum of Five 
Thousand ($5,000.00) Dollars, as aforesaid: Whereupon he sues.’’ 
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Count 2 was eliminated by the affirmative instruction of the trial 
court. 

The foregoing count sets forth every element of the contract neces. 
sary to a recovery, alleges its breach, and claims damages as a result 
thereof, and is not subject to any of the grounds of demurrer filed 
thereto. Mansfield v. Morgan, 140 Ala. 567, 37 So. 393. 

‘It is well understood that if a check is duly issued on a bank by a 
depositor having sufficient funds subject to withdrawal and such check 
is properly presented for payment and payment is wrongfully refused, 
a cause of action arises in favor of the depositor. In such case, he may 
sue for a breach of contract or for a breach of duty arising therefrom. 
In this ease, the plaintiff has elected to bring his suit for the breach 
of: the contract and for damages which naturally flow therefrom. First 
National Bank of Huntsville v. Stewart, 204 Ala. 199, 85 So. 529, 13 
A. L. R. 302; Hooper v. Herring, 14 Ala. App. 455, 70 So. 308; Macrum 
v. Security Trust & Savings Company, 221 Ala. 419, 129 So. 74. 

As was pointed out specifically in the case of Macrum v. Security 
Trust & Savings Company, 221 Ala. 419, 129 So. 74, in the opinion 
rendered on rehearing, there is a distinction in the measure of damages 
for dishonoring a check when the depositor is a trader and when he is 
a nontrader, and in that case numerous authorities were cited to support 
that holding. 

In the instant case, the plaintiff was a nontrader ; that is, he was not 
engaged in buying and selling where it was necessary for him to estab- 
lish a credit in the commercial world; nor are there any facts in this 
case presenting a peculiar set of circumstances whereby a failure on 
the part of the defendant to pay plaintiff’s check is so coupled with 
matters of mental concern or solicitude or with the feelings of the party 
to whom the duty is owed that a breach of that duty will necessarily 
or reasonably result in mental anguish or suffering, as was the case in 
Southern Railway Company v. Rowe, 198 Ala. 353, 73 So. 634; Me- 
Connell v. United States Express Company, 179 Mich. 522, 146 N. W. 
428, Ann. Cas. 1915D, 80. Nor is there any evidence in this case tend- 
ing to show that the breach of the contract was tortious or attended with 
personal injury, as was the case in Vinson v. Southern Bell Telephone & 
Telegraph Company, 188 Ala. 292, 66 So. 100, L. R. A. 1915C, 450. 

Both of the two exceptions to the general rule that damages cannot 
be recovered for mental anguish in an action of assumpsit were adverted 
to and adopted in the ease of Becker Asphaltum Roofing Co. v. Murphy, 
224 Ala. 655, 141 So. 630. The facts in this case bring the controversy 
clearly within the terms of section 9221 of the Code of 1923, which pro- 
vides that no bank shall be liable to a depositor because of the nonpay- 
ment, through mistake or error and without malice, of a check which 
should have been paid, unless the depositor shall allege and prove actual 
damage by reason of such nonpayment, and in such event, the liability 
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shall not exceed the amount of the damage so proved. The above is 
but a statutory statement of the broad general rule that a wrongdoer is 
liable to the person injured in compensatory damages for all the natural 
and direct or proximate consequences of his wrongful act or omission, 
and conversely, subject to some qualifications and exceptions, he is liable 
only for such consequences. 17 Corpus Juris, 728 (69). 

The undisputed facts in the instant case show that the plaintiff, 
who had on deposit with the defendant bank, in its savings department, 
some two hundred odd dollars under an original contract, as shown by 
the passbook, that the savings could only be withdrawn by a check 
accompanied by the passbook, went to the bank and notified it that he 
was going on a trip to be gone some six weeks or two months, and sug- 
gested that he withdraw his money from the savings department and 
place it in a checking account, as he would probably need it during his 
trip. He was told by the bank, or one of its officials, that that would 
not be necessary, but for him to leave his passbook with the bank, and 
when he drew his checks to mark them ‘‘Savings Account,’’ and that 
the bank would pay them and charge them to the proper account. With 
this understanding, the plaintiff left Mobile, went to Little Rock, Ark., 
where he remained for some six weeks, returning to Tuscaloosa, where 
he had occasion to draw some of his money. Thereupon, he drew a 
check for $10, which was cashed by a Mr. Thompson, who put it in the 
usual channels, and when it reached the defendant bank and was pre- 
sented for payment, the bank refused to pay, stamping on the face of 
the check the following: ‘‘Savings pass book must accompany check.”’ 
The check was thereupon returned through the usual course to Thomp- 
son, and Thompson demanded payment of this plaintiff. Whereupon the 
plaintiff wrote to the bank regarding its failure to pay the check and 
on July 18th received a letter, signed by the defendant’s vice president, 
in which he was informed: ‘‘ We have your letter of the 17th. The pass 
book for your savings account No. 86693 was mailed by us on June 21st, 
addressed to you at 255 No. Claiborne Street, after we had paid three 
checks against the account. Evidently there was some misunderstand- 
ing as you must have intended that we continue to hold the book. If 
you will send the book back in and have the check mentioned in your 
letter re-presented, we will be very glad to make payment of the check 
and charge the amount to the account. Regretting the inconvenience 
which you have been put to, we are.’’ After receipt of this letter, plain- 
tiff drew on the account, took up the check which he had given, and 
subsequently withdrew the remainder of the deposit from the defendant 
bank. 

Plaintiff, on leaving Mobile, had delivered the passbook to the bank, 
and, although the bank had mailed the passbook to the plaintiff at his 
address in Mobile, the plaintiff had not received it at the time he gave 
the check to Thompson in Tuscaloosa. 
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There is some evidence in the case tending to prove that it took the 
plaintiff about two weeks to get the matter straightened out and the 
money repaid to Thompson for the check which had been turned down, 
and that the plaintiff was thereby delayed for that length of time in his 
return to his home in Mobile and to his job, which paid him from one 
hundred and fifty to one hundred and sixty-five dollars a month. It 
also reasonably appears that the two weeks’ board in Tuscaloosa was 
$6 a week, or $12. But as to this, there was no occasion for the plaintiff 
to have remained in Tuscaloosa or away from his job. He had the $10 
which he had obtained from Thompson in his pocket and the slight in- 
convenience arising out of the failure to pay the check, coupled with 
the reason written on the check that it was not paid because not accom- 
panied by the pass book, could not have affected plaintiff’s credit. 

There were many objections and exceptions to the introduction of 
evidence relating to the proper damages to be awarded. Some of the 
rulings of the court on these objections were not in line with the fore- 
going opinion, but, as we view the record, these rulings did not in- 
juriously affect the substantial rights of the defendant. As far as we 
can see and giving effect to every legal inference which may be drawn 
from the facts, this court is of the opinion that the plaintiff has suffered 
no damage of an appreciable amount. And while we hold that, under 
the decisions, the plaintiff is entitled to a recovery, such recovery under 
the evidence can only be nominal. 

The verdict of the jury was for $300, which was entirely excessive. 
The defendant made a motion for a new trial, one of the grounds of 
which is that the verdict is excessive. This court so holds. 

The trial court should have granted the motion for a new trial on 
this ground, and for the error in not so doing, the judgment is reversed 
and the cause is remanded. 
Reversed and remanded. 


LIABILITY ON CASHIER’S FIDELITY BOND 


First State Bank of Gustine (plaintiff), Texas, v. New Amsterdam 
Casualty Co. (defendant), United States Circuit Court of Appeals 
(Fifth Circuit), 83 Fed. Rep. (2d) 992 





The officers of a bank, in applying for a fidelity bond for the 
bank’s cashier, neglected to disclose that the cashier had, without 
the knowledge of the directors, made irregular use of the bank’s 
funds through overdraft checks. The amount taken was immediately 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §660. 
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repaid and the officers were satisfied that the cashier had no intent 
to defraud the bank. It was held that these circumstances did not 
defeat the right of the bank to recover on the bond for a subsequent 
defalcation. 

In all kinds of insurance except marine, the general rule is that 
the failure of the insured to disclose matters not inquired about 
will not defeat a policy in the absence of actual fraud that is a 
deliberate intent to overreach by withholding what the insured 
knows the insurer is entitled to know. 


Suit by the First State Bank of Gustine, Tex., against the New 
Amsterdam Casualty Company of New York. From the judgment, 
the plaintiff appeals. 

Reversed and remanded. 

Woodville J.. Rogers, of San Antonio, Tex., for appellant. 

Albert B. Hall, of Dallas. Tex., for appellee. 


HUTCHESON, C. J.—The suit was on a bank officer’s bond and 
continuations given by White, its cashier, insuring plaintiff bank 
against embezzlement, wrongful abstraction, or willful misappropria- 
tion of its cash or securities. No written application was made 
for the bond nor were any oral representations made to obtain it. 
The defense was fraudulent concealment by the officers of the bank 


of conduct of White, to wit, misuse of the bank’s funds which unfitted 
him for a position of trust. The proof was that in October, 1930, 
before the execution of the obligations sued on, the state bank ex- 
aminer had discovered and advised the officers and directors that 
White, without the knowledge and consent of the directors, had be- 
come indebted to the bank in the sum of $880.60 by paying his own 
checks drawn on the bank. It further showed that, upon the matter 
being called to White’s attention, the credit balances available to 
White were applied, reducing to $500.80 the net funds of the bank 
used by him and this was immediately repaid. It showed, too, that 
the directors reported to the bank examiner that after full investiga- 
tion they had concluded that Mr. White had had no intention to 
defraud the bank and that there should be no prosecution. That he 
had merely temporarily used the funds, having the ability and inten- 
tion to repay them, and that, White having promised that he would 
not again do this or any other thing which would not be in line 
with good banking, they preferred to and would keep him on. The 
directors also testified that, after hearing White’s explanation, they 
continued to have the utmost confidence in his honesty and integrity, 
and in that complete confidence had continued him in the employ of 
the bank. That they would not have done this had they felt other- 
wise. They testified, too, that at the time the contracts of insurance 
were written they had no intention whatever to defraud or mislead 
the defendant. That they never received any communication from 
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defendant asking for information, and that they did not communicate 
with it nor undertake to give it any information of any kind. 

Plaintiff contended below, and urges here, that the circumstances 
of the use of the bank’s funds by White to discharge an obligation 
for which, though not immediately available, he had arranged for 
funds, his immediate repayment upon demand, his long good record 
as a banker, his assurance that no irregularity of that kind would 
again occur, placed the matter, though a violation of a regulatory 
banking statute, in the category, not of a criminal taking of funds, 
but of an irregular use by overdraft of the bank’s credit. United 
States F. & G. Co. v. Oklahoma (C. C. A.) 43 F. (2d) 532, 536. 

That therefore the bank’s officers were justified in entertaining 
the belief that White was fit for, and in their conduct in retaining 
him in, his trust position. It urged below, and insists here that, in 
view of the circumstances and of their good faith and their confidence 
in White, it cannot be said, as matter of law, that their failure to 
disclose White’s irregularity was fraudulent, that whether their con- 
duct was fraudulent in fact, whether, in short, they really believed 
in White’s fitness, was for the jury to determine. That the issue 
was, not whether the matter would have been deemed by defendant 
material to the risk, but whether plaintiff’s officers, believing that 
White was unworthy of trust, or that he had committed an act which 
unfitted him for the position he was to be bonded for, fraudulently 
kept silent to induce the making of the bond. 

Defendant insisted below that, though no inquiries were made of 
the bank about White, and though its officers in good faith believed 
in White’s honesty and trustworthiness, and believed the fact of his 
overdrafts did not unfit him for his position, the fact of his shortage 
was so material to the risk that the failure to disclose it was 
fraudulent as matter of law. The District Judge, agreeing with this 
view, directed a verdict for defendant. This direction is the only 
error assigned. The only question for our consideration is its correct- 
ness. 

We think the direction was error. It may not be doubted that, 
generally speaking, it is fraud for an employer, without making full 
disclosures, to apply for and accept a fidelity bond upon an employee 
whom he knows or believes to be untrustworthy, or guilty of conduct 
which unfits him for a position of trust. American Surety Co. v. 
Shaw (C. C. A.) 54 F. (2d) 550. On the other hand, the mere 
failure of bank officers, who sincerely believe an employee to be 
trustworthy, to disclose facts not inquired for, which do not, in their 
opinion, affect his trustworthiness, is not, it cannot be, a fraudulent 
concealment defeating the bond, unless perhaps it is also shown that, 
knowing that the bond would not issue if the insurer knew the facts, 
they deliberately withheld them to obtain its execution. United States 














THE BANKING LAW JOURNAL 781 
F. & G. Co. v. Howard (C. C. A.) 67 F. (2d) 382; Copper Process 
Co. v. Chicago Bonding & Ins. Co. (C. C. A.) 262 F. 66, 8 A. L. R. 
1477; Aetna Indemnity Co. v. Farmers’ Nat. Bank (C. C. A.) 169 
F. 737; Fidelity & Deposit Co. of Maryland v. People’s Bank (C. 
Cc. A.) 72 F. (2d) 932; American Surety Co. v. Pauly, 170 U. S. 
133, 18 S. Ct. 552, 42 L. Ed. 977; General Reinsurance Corporation 
y. Southern Surety Co. (C. C. A.) 27 F. (2d) 265. There is, in 
short, absent fraud in fact, no duty, except to answer truly all 
questions asked, upon an employer to make disclosures regarding the 
employee to be bonded. Whether there was fraud in fact here, unless 
the evidence admits of no other conclusion, was therefore for the jury. 
The officers of the bank say that they thought White entirely free 
of any intention to despoil the bank. They thought him trustworthy. 
They declined to prosecute him; they retained him in his position. 
Further tending to make a jury issue of their testimony that until 
these last shortages were discovered they truly believed him trust- 
worthy, they point to the fact that they did not increase, they reduced, 
the bond he was under. We do not think it can be said as matter 
of law that they knew he was untrustworthy, and fraudulently re- 
frained from disclosing it. If the jury should believe that the bank 
officers really had no confidence in White, really did not believe him 
trustworthy, but kept him for other reasons than their belief in him, 
if, in short, the jury should find that there was a deliberate conceal- 
ment of conduct the directors believed showed him unfit, for the 
purpose of fraudulently inducing defendant to make the bond, they 
should of course find for the defendant. But, if the jury should find 
that the officers of the bank really believed in and trusted him, con- 
sidering that, however the law characterized his conduct, there was 
in fact only an overdraft which was not intended to and could not 
despoil the bank, that they believed his assurances that this would not 
oceur again, and that they did not deliberately withhold the informa- 
tion from defendant in order fraudulently to induce its execution 
of the bond, they should find for plaintiff. 

Appellant and appellee each cited cases in support of its con- 
tention. Examination of the cases appellee cites shows that they 
really are not in conflict with those appellant relies on. Some of 
them deal with contracts of marine insurance, as to which, unlike 
other contracts of insurance, the obligation of full disclosure is re- 
quired. Cf. Penn Mutual Life Ins. Co. v. Mechanics’ Savings Bank 
& Trust Co. (C. C. A.) 72 F. 413, 38 L. R. A. 33; Guarantee Co. 
of North America v. Mechanics’ Savings Bank & Trust Co. (C. C. A.) 
80 F. 766; General Reinsurance Corporation v. Southern Surety Co. 
(C. C. A.) 27 F. (2d) 265; Btesh v. Royal Ins. Co. (D. C.) 40 F. 
(2d) 659. As to its other cases, while there are expressions in some 
of them which would seem to impose a more rigorous duty of affirma- 
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tive disclosure, when properly understood they require what the cases 
appellant relies on require, that: ‘‘If, in the course of the employment 
of the obligee, the person of whom surety is asked has been guilty 
of acts showing moral delinquency and utter unfitness for trust, some 
of the cases hold, and it seems to us properly, that in such ease jn. 
formation should be given to surety.’’ Screwmen’s Benevolent Ass’n 
v. Smith, 70 Tex. 168, 7 S. W. 793, 795. Carefully read, none of 
appellee’s cases go further than this. All of them announce the 
doctrine that a principal, knowing or believing that his employee is 
a defaulter, or that he has been guilty of conduct which shows him 
to be unfit to be trusted, may not, without disclosure, take fidelity 
insurance on him. . 
As to all kinds of insurance, except marine the statutes and 
decisions have worked out the rule that, in the absence of actual fraud 
that is a deliberate intent to overreach by withholding what the 
insured knows the insurer is entitled to know, the rule is that the 
failure to disclose matters not inquired about will not defeat a 
policy. The testimony in this case is sufficient, we think, to raise the 
issue of fraud. It is not sufficient to establish it as matter of law. 
This is, in short, a jury case; it should have been sent to the jury 
under appropriate instructions. 
Reversed and remanded. 


EMBEZZLEMENT UNDER FIDELITY BOND 


Queenan (plaintiff) v. Maryland Casualty Co. (defendant), United 
States District Court (N. D. Okla.), 14 Fed. Supp. 989 


A bank cashier, who also served as city treasurer, placed in the 
bank a city warrant representing funds belonging to the city. He 
caused the warrant to be remitted to a correspondent for the credit 
of his bank. He then credited part of the proceeds to his account as 
city treasurer and issued a cashier’s check for the balance to him- 
self, which check he later cashed. It was held that this constituted 
embezzlement within the meaning of that term as used in the 
eashier’s fidelity bond. 

A clause in a fidelity bond providing that no action for a loss 
should be commenced against the insurance company more than 
twelve months after the discovery of the loss is void under section 
9491 O. S. 1931. 


Action at law by Jerome G. Queenan, receiver of the First 
National Bank of Fairfax, Okl., against the Maryland Casualty Com- 
a oer eo am iaapemennnmmennangamaeniinnanl 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §§660, 1319. 
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pany of Baltimore, Md., to recover on a bond _ insuring plaintiff 
against larceny or embezzlement of the cashier of the First National 
Bank of Fairfax, Okl. 

Judgment for plaintiff. 

Hamilton & Howard, of Pawhuska, Okl., for plaintiff. 

Green & Farmer, of Tulsa, Okl., for defendant. 


KENNAMER, FRANKLIN E., D. J.—This is an action to recover 
on a fidelity bond executed by C. E. Ashbrook, cashier of the First 
National Bank of Fairfax, Okl., as principal, and the defendant as 
surety. 

The defendant has elected to stand upon its demurrer to plaintiff’s 
evidence and the case is now for decision. 

Defendant argues that it is entitled to judgment for two reasons: 
First, because the evidence fails to show a loss within the terms of 
the bond; second, because of failure to institute suit within the time 
required by the bond. 

The bond contained the following provision: ‘‘The company cove- 
nants and agrees that it will . . . make good and reimburse the 
employer . . . for such loss of money which the employer shall 
have sustained by reason of any act or acts constituting larceny or 
embezzlement, committed by the employee.”’ 

The alleged defaleations of Ashbroook as cashier, upon which the 
action is based, occurred while he was also treasurer of the city of 
Fairfax, and defendant contends the effect of Ashbrook’s acts in 
evidence, if sufficient to amount to any larceny or embezzlement, 
constitute lareeny or embezzlement of the funds of the city of Fair- 
fax and not those of the bank, and therefore the bank sustained no 
loss within the terms of the above-cited provision of the bond. 

The dual capacity in which Ashbrook acted makes the situation, 
otherwise easy of solution, somewhat complicated. Ashbrook main- 
tained an account in the bank as city treasurer, and also had an 
individual account there. The evidence disclosed several transactions 
similar to the following: 

On March 2, 1931, Ashbrook, as city treasurer, received from the 
county clerk of Osage county, a county warrant for $1,546.90, which 
represented funds belonging to the city. This he placed in the bank 
and caused to be remitted on the same day, to the First National 
Bank & Trust Company of Oklahoma City, a correspondent of the 
First National Bank of Fairfax, for the credit of the latter with the 
correspondent. Also on the same day he caused his account as city’ 
treasurer in the First National Bank of Fairfax to be credited with 
a deposit of $670.45, and had issued to himself, individually, a 
cashier’s check No. 13923, of the bank for $876.45. These two last- 
named amounts total the amount of the county warrant. On May 
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11, 1931, Ashbrook cashed the cashier’s check No. 13923 and on the 
same day credited his personal account in the bank with $535, and 
issued to himself a ecashier’s check for $341.45. This was cashed 
by him on May 13, 1931, and his personal account credited with 
$330, with the deposit ticket showing he took $11.45 in cash. It is 
clear by these acts Ashbrook appropriated $876.45 to his own use 
in a manner constituting embezzlement. Was it a loss to the bank 
within the terms of the bond? True, Ashbrook received the warrant 
as city treasurer, but his disposition of it by placing it in the assets 
of the bank was the act of Ashbrook as cashier of the bank. The 
bank’s assets were augmented to the extent of the amount of this 
warrant, and the bank became liable to the city of Fairfax for that 
amount. Crediting a depositor’s account with a deposit is the act 
of an agent of a bank receiving the deposit. Clearly, if Ashbrook 
as cashier had credited the entire amount of the warrant to the city 
treasurer account, the relation of debtor and creditor between the 


bank and the city would have been established pro tanto, and I cannot . 


see that the case is different because he eredited the said account 
with only a part of the amount and issued a cashier’s check to 
himself for the balance. He was acting for the bank in augmenting 
its assets by obtaining, as cashier, a credit for the bank from its 
correspondent for the amount of the warrant, and when he converted 
to his own use a portion of that amount he was appropriating money 
for which the bank was liable as a debtor to the city. Accordingly, 
it seems to me that the bank sustained a loss by the embezzlement of 
its funds by Ashbrook as its cashier. Ballew v. State, 11 Okl. Cr. 
598, 149 P. 1070; Spencer v. U. 8. (C. C. A.) 169 F. 562; Wherrell 
v. U. S. (C. C. A.) 18 F. (2d) 532; United States Fidelity & 
Guaranty Co v. Hughes (C. C. A. ) 40 F. (2d) 34. 

Defendant insists that City of Parsons & Fidelity & Deposit Co. 
(C. C. A.) 48F. (2d) 315, and Hudson v. United States (C. C. A.) 
55 F. (2d) 591, establish its point. There is some analogy between 
these cases and the case presented here, but as I read them they are 
not authority against the conclusions I have reached. 

The Parsons Case involved the right of the city to recover on the 
fidelity bond of its city treasurer who was cashier of a bank designated 
as a city depositary. The opinion of the trial court absolved the 
surety largely on the theory that because of the relation of debtor 
and creditor existing between the bank and city, the embezzlement 
was of the bank, and not city funds. See opinion (D. C.) 29 F. (2d) 
417. While the appellate court reversed this decision, it expressly 
stated that it did not question the proposition that the relation of 
debtor and creditor existed between the bank and the city, and that 
it was no answer to the liability of the surety that the city might 
sue the bank and recover the entire loss, so I think it is no answer 
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to the surety’s obligation here that Ashbrook may have defaulted 
as city treasurer, since the bank had such title to the eounty warrant, 
that it became a creditor of the city. Fidelity bonds, being insurance 
contracts, are construed most favorably to the obligee. It would also 
seem that any technicality as to whose funds were embezzled by Ash- 
brook is unimportant. If the loss resulting from his acts as cashier 
falls upon the bank it should be protected by the bond. 

The Hudson Case was a criminal prosecution against a president 
of a bank for misapplication of its funds. The defendant was also 
treasurer of a drainage district. Only one of the transactions charged, 
that described in the first count, has any resemblance to any of the 
transactions of Ashbrook. A county treasurer who collected taxes 
for distribution to the drainage district kept an account in the same 
bank and delivered to the defendant, as treasurer, a check as a re- 
mittance of funds due the drainage district. The check was made 
payable to the bank. It was received by the defendant after it had 
been placed on his desk at the bank by another bank employee. He 
did not deposit it, but used it to pay the bank for a draft of equiva- 
lent amount drawn on another bank, and payable to a still different 
bank, which secured the money thereon for application to the per- 
sonal credit of defendant. It was held that under these facts the 
funds represented by the check never became a part of the bank 
funds. No question of civil liability between the bank and the 
drainage district was involved, and I think the transaction is readily 
distinguishable in effect from any involved in the instant case. 

However, without reference to the acts of Ashbrook of the char- 
acter hereinbefore discussed, there is on transaction in evidence 
which plainly constitutes an embezzlement of bank funds by him in 
an amount more than the amount of liability named in the bond. 
Ashbrook drew a draft, payable to himself, for $8,000 against the 
account of the bank with the Fidelity National Bank of Kansas City. 
On the same day he deposited this draft in the Fairfax National 
Bank of Fairfax to his credit as guardian of one Charles Fletcher. 
Also, on the same date he caused his account as city treasurer in 
the First National Bank of Fairfax to be debited with an equal sum. 
I can see no room for sound contention that this transaction did not 
constitute an embezzlement of: the bank’s funds. 

Defendant’s second contention is predicated upon the following 
clause in the bond: ‘‘That no proceedings in law or in equity shall 
be brought to recover any claim under this bond unless the same 
shall be commenced and the process served upon the Company within 
a period of twelve calendar months from the time notice of dis- 
covery of loss shall have been given the Company by the employer. . . . 

It is conceded that the action was brought beyond this period. 
However, because violative of section 9491, O. S. 1931, this pro 
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vision in the bond is void. The cited statute reads: ‘‘Every stipula. 
tion or condition in a contract, by which any party thereto is restricted 
from enforcing his rights under the contract by the usual legal 
proceedings in the ordinary tribunals, or which limits the time within 
which he may thus enforce his rights, is void.’’ 

The Oklahoma Supreme Court has consistently held that contract 
provisions of a character like the clause contained in this bond are 
invalid because in contravention of this statute. See the recent hold- 
ing of that court, reviewing prior cases to the same effect, in Fidelity 
& Deposit Co. v. United States Fidelity & Guaranty Co., —— P, 
(2d) 1 In accordance with the above conclusions, the defendant’s 
demurrer to the evidence is overruled and judgment will be entered 
for the plaintiff. 

Defendant makes some contention that because the bank com. 
promised a claim made against it by the city of Fairfax for approxi- 
mately $105,000 for 20 per cent. of that amount, the surety here, if 
at all liable, would be liable for only the same percentage of the 
amount sued for in this case. The contention, I believe, has no 
merit. The actual settlement greatly exceeded the total amount of 
liability under the bond. The bond limits the liability of defendant 
to the sum of $5,000. It is agreed that defendant is entitled to a 
eredit of $800 thereon. Therefore, judgment is rendered for plain- 
tiff in the sum of $4,200. 





“Rehearing pending at date of publication. 


DELAY IN PRESENTING CHECK FOR 
PAYMENT 


Brookside Mills (defendant) v. Railway Express Agency (plaintiff), 
Supreme Court of Tennessee, 95 S. W. Rep. (2d) 301 


Where the payee of a check receives it in the town in which the 
drawee bank is located, it must be presented for payment not later 
than the following business day. The fact that the payee, a cor- 
poration, keeps no bank account in the city and forwards such 
checks to its main office in another city, will not excuse a delay. If 
the drawee bank fails before the check is presented, the drawer will 
be released from liability to the payee. 

In this case the check was delivered by the defendant company 
to the collector of the plaintiff express agency on January 17 in 
Knoxville, Tennessee. The express company had no bank account 
in Knoxville. It followed the practice of having all checks for- 





NOTE—fFor similar decisions see Banking Law Journal Digest (Fourth 


Edition) §1222. 
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warded to its Atlanta, Georgia, office. The check in question was 
sent to Atlanta, arriving there on January 18. The drawee bank 
remained open on the 18th but closed on the 19th and the check 
was not presented for payment in the usual course until after the 
failure. It was held that the delay in the presentment discharged 
the drawer from liability and that the express company was, there- 
fore, not entitled to recover the amount of the check from the de- 


fendant. 


Error to Cireuit Court, Knox County; A. C. Grimm, Judge. 

Suit by Railway Express Agency against Brookside Mills. Judg- 
ment for the plaintiff, and the defendant brings certiorari. 

Reversed and dismissed. 

Lee, Cox, Meek & Hier, of Knoxville, for Brookside Mills. 

Johnson & Johnson, of Knoxville, for Railway Express Agency. 


GREEN, C. J.—This suit was brought by plaintiff to recover of 
defendant $741.13, the amount alleged to be due for express charges 
on goods transported by plaintiff from points in the state of New 
York to the defendant in Knoxville. There was a judgment for the 
plaintiff below, affirmed by the Court of Appeals, and we have granted 
the writ of certiorari. 

The plaintiff, as its name indicates, is an express company carry- 
ing packages over railway lines throughout various states of the 
Union. The declaration avers that its principal office is in Atlanta, 
Ga. However, it has an office and agency in Knoxville and did 
business in the latter city amounting to about $1,200 a day at the 
time of the transactions out of which this suit arose. 

On January 17, 1933, or on previous days, two consignments of 
goods were delivered by plaintiff to the defendant. On one of these 
shipments, consisting of 119 pieces, the express charges were $726.35. 
On the other shipment the charges were $14.78, making a total of 
$741.13. The agent of the Express Agency called at the Brook- 
side Mills about 11 a. m. on January 17 to collect these charges. 
Not having enough cash on hand to pay the charges, Brookside Mills 
gave its check to the agent of the Express Agency. This check was 
drawn on the East Tennessee National Bank of Knoxville for the 
amount due. 

It seems that Railway Express Agency did not keep a bank account 
in Knoxville at this time, although it had previously done so. The 
check, drawn to its order by Brookside Mills, was forwarded by an 
agent of the Express Agency at Knoxville to the Atlanta office and 
reached Atlanta on the next day after it was drawn. It was deposited 
by the Express Agency in an Atlanta bank as soon as practicable 
and forwarded without delay, except for an intervening holiday by 
the Atlanta bank to the Federal Reserve Branch Bank at Nashville, 
to be forwarded by the latter institution to Knoxville for payment. 
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The East Tennessee National Bank was open for business all of 
the day of January 17, 1933, the day the check was issued, and all 
of the succeeding day, January 18, 1933. During these two days 
the bank met all legitimate demands presented but did not open its 
doors on January 19. During the two days Brookside Mills had a 
balance to its credit in the East Tennessee National Bank of approxi- 
mately $20,000. 

So it was, before the check involved reached Knoxville, the East 
Tennessee National Bank had closed its doors. The check would not 
have gotten back to Knoxville in time for presentation before the 
East Tennessee National Bank closed had it been deposited in Atlanta 
and sent directly for collection instead of having been sent for 
collection through the Federal Reserve Branch Bank at Nashville. 

The general rule prevailing in Tennessee and in other states is 
that the payee has until the close of the next business day to present 
a check for payment where the bank on which the check is drawn is 
in the same place where the payee receives the check. This was 
the rule prior to the adoption of the Negotiable Instruments Law and 
has not been changed by that statute. Schoolfield & Hanauer v. Moon, 
56 Tenn. (9 Heisk.) 171; Andrews v. German National Bank, 56 
Tenn. (9 Heisk.) 211, 24 Am. Rep. 300; Kirkpatrick v. Puryear, 93 
Tenn. 409, 24 S. W. 1130, 22 L. R. A. 785; Binghampton Pharmacy 
v. Bank, 131 Tenn. 711, 176 S. W. 1038, 2 A. L. R. 1377. Cases 
from other jurisdictions are collected in a note, 91 A. L. R. 1191. 

In Kirkpatrick v. Puryear, supra, it is said that, if the bank on 
which the check is drawn is not located in the same town in which 
the check is received, it is the duty of the payee to forward the check 
for collection on the day after its receipt. This rule prevails in 
other jurisdictions in the absence of special circumstances. See cases 
collected in a note, 91 A. L. R. 1199. 

Section 7510 of the Code, section 186 of the Negotiable Instruments 
Law, provides: 


‘‘A check must be presented for payment within a reasonable time 
after its issue or the drawer will be discharged from liability thereon 
to the extent of the loss caused by the delay.”’ 


\ 
Section 7517 of the Code, section 193 of the Negotiable Instruments 
Law, provides: 


**In determining what is a ‘reasonable time’ or an ‘unreasonable 
time,’ regard is to be had to the nature of the instrument, the usage 
of trade or business (if any) with respect to such instruments, and 
the facts of the particular case.’’ 


Under ordinary circumstances what is a reasonable time for the 
presentation of the check is determined according to the cases just 
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above cited. The case before us is different. While the check was 
received in the same town where the drawee bank was located, it 
was received by an agent of the plaintiff to whom plaintiff had not 
intrusted authority to indorse such instruments for collection. It 
was duly forwarded, apparently, to the nearest agent of. plaintiff 
having such authority. 

If the receipt of this check by an agent of plaintiff in Knoxville 
had been an isolated transaction, as the collection of an account for 
his employer by a traveling salesman, or if the defendant had been 
advised of plaintiff’s method of handling cheeks received ia Knox- 
ville, we would agree that the lower courts had reached a correct 
conclusion. Upon such facts the conclusion of the lower courts would 
be fully sustained by the authorities upon which plaintiff relies. 
Lewis, Hubbard & Co. v. Montgomery Supply Co., 59 W. Va. 75, 
52 S. E. 1017, 4 L. R. A. (N. S.) 132; Balkwill v. Bridgeport Wood 
Finishing Co., 62 Ill. App. 663; Rosenthal v. Ehrlicher, 154 Pa. 396, 
399, 26 A. 485; Petty v. Ozark Grocer Co., 187 Ark. 595, 61 S. W. 
(2d) 60. 

We are referred to no case precisely in point. As heretofore stated 
Railway Express Agency does a considerable business in Knoxville 
and maintains an agency and office there. Its collections in that 
city amount to about $1,200 a day, and 40 per cent. of those collec- 
tions consists of checks. This means that the plaintiff takes in checks 
aggregating about $480 each day in Knoxville, or checks amounting 
to about $175,000 during the course of the year. 

We are of opinion that the plaintiff maintaining an agency in 
Knoxville, such as it does, doing so large a business there, and 
handling so many checks there, should be required to conform to 
custom and law that control the transactions of other individuals and 
institutions doing business in that city. 

We do not think that the plaintiff, with the organization it main- 
tains in Knoxville, doing such a volume of business there, accepting 
checks in the prosecution of its business to such an extent, should be 
relieved of the ordinary obligation with reference to presentation 
resting upon the payee of a check drawn on a bank in the city in 
which it is received. We do not feel that plaintiff is entitled to 
exceptional treatment because for its own convenience it chooses to 
collect checks received in Knoxville and drawn on Knoxville banks 
through an agency maintained in another city. 

As above noted, more than half of the daily collections by plain- 
tiff in Knoxville are in cash. It is the custom of the Knoxville agent 
each day to send the cash collected and the checks received to the 
Atlanta office. The money and checks are forwarded through a mes- 
senger of Railway Express Agency on one of its cars running daily 
over the Louisville & Nashville Railroad Company’s line from Knox- 
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ville to Atlanta. We see no particular hazard or burden that would 
be imposed upon the plaintiff in consequence of authority to its 
Knoxville agent to indorse and collect its Knoxville checks and send 
the proceeds along with his cash collections. Indeed, the company 
is not required ic take checks at all if it finds such a custom too 
inconvenient. 

‘We think the principie applicable to this case has been stated by 
the Supreme Judicial Court of Massachusetts. A co-operative bank 
in thdt state, whieh appears to be an institution somewhat like a 
building and loan association, collected fixed periodical installments 
from its members each month for the purpose of lending its accumu- 
lations to its members and otherwise investing funds not so needed. 
The collections of the co-operative bank involved amounted to approxi- 
mately $75,000 monthly divided into four thousand small payments 
substantially all made during the week of the monthly meeting and 
by far the greater proportion on the day of the meeting and the 
Saturday following. More than one-third of these payments were 
made by checks. Upwards of five hundred checks would be so received, 
and it was practically impossible for the institution with the force 
it kept to list and deposit all these checks so as to have them pre- 
sented to banks in the same city on the day of their receipt or the 
day after. Other facts are recited in the opinion of the court and 
the co-operative bank was denied a recovery against one of its cus- 
tomers from whom it had taken a check, which check was not pre- 
sented to the drawee bank in the same city within the time permitted 
by the usual rule. The court said: 







‘‘Commonly, one who deals extensively in the receipt of checks 
for collection in its ordinary business must conform to the general 
rules of law as to their presentment and collection.’’ Lowell Co- 
operative Bank v. Sheridan, 284 Mass. 594, 188 N. E. 636, 639, 91 
A. L. R. 1176. 


Considering ‘‘the usage of trade or business (if any) with respect 
to such instruments, and the facts of the particular case’’ as required 
by section 7517 of the Code, we do not think that the check here 
involved was presented for payment within a reasonable time after 
its issue as required by section 7510 of the Code. 

Reversed and dismissed, on authority of Betterton v. Roope, 71 
Tenn. (3 Lea) 215, 31 Am. Rep. 633, and Kirkpatrick v. Puryear, 
supra. 


CHAMBLISS, J. (dissenting)—With great deference, I am con- 
strained to non-concur in the opinion of the majority. It is true 
that in Tennessee and generally, the rule is held to be that where 
both drawer and drawee of a check reside in the same town where 
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the drawee bank is located, the check must be presented before closing 
hours of the second day. But this time limitation rule is not absolute. 
It is consistent with, and to be construed in connection with, the 
basic rule of due or reasonable diligence, and with the general ex- 
ception that ‘‘delay is excusable when it is caused by circumstances 
beyond the control of the holder and not imputable to his default, 
misconduct or negligence.’’ 91 A. L. R. note p. 1188; Commercial 
Inv. Trust v. Lundgren-Wittensten Co., 173 Minn. 83, 216 N. W. 
531, 56 A. L. R. 492; Russell v. Buxton, 181 Minn. 104, 231 N. W. 
789. Or, as said in Springfield v. Green, 7 Baxt. 301, ‘‘It is incum- 
bent on the creditor to show that he demanded the payment of the 
check in a reasonable time, and that payment was refused; or he 
must show a valid excuse for failing to make presentment in proper 
time’’; this ‘‘ proper time’’ being, under our holdings, two days. 

That the two-day period is not absolute is fairly deducible from 
the fact that our negotiable statute quite significantly fails to provide 
for it; but, to the contrary, expressly leaves the question of ‘‘reasonable 
time’’ for determination on ‘‘the facts of the particular case.’’ 

I think that the sufficiency of the excuse for delay, beyond the 
prima facie proper time two-day period, which is the determinative 
issue, is to be tested by the circumstances controlling the holder of 
the check; whether or not, under the circumstances, default, mis- 
conduct, or negligence, after receiving the check, is imputable to the 
holder. I can find none here. 

Not at the request of the Express messenger or local agent, with 
quite commonly recognized limited authority to endorse the corporate 
name (2 C. J. p. 636, citing Jackson v. Bank, 92 Tenn. 154, 20 S. W. 
802, 18 L. R. A. 663, 36 Am. St. Rep. 81), but at the election of the 
Mills, for its convenience, and contrary to the custom of these parties, 
this check was issued, and made payable, not to the messenger, or 
to any resident agent, but to the order of the corporation, with head- 
quarters in Atlanta. Now this the Mills elected to do, instead of 
making it payable to a local agent, the driver, or to bearer, or to 
cash, which would have conformed the method of payment more 
closely and naturally to the usual practice between the parties. If 
the Mills had followed this latter course, no loss would have occurred, 
certainly none to the Mills. I have referred to the Mills having elected 
or chosen to draw the check as it did do. The Mills cashier testified 
that the Express driver, Mr. Hampton, presented the bill and ‘‘I just 
told him I didn’t have that much cash on hand, and I would have 
to give him a check, and that is all there was to it.’’ Mr. Hampton 
says he suggested that the check be made payable to Mr. Dale, a 
local agent of the Express Company, but conceding that he is 
mistaken about this, or that the cashier did not so understand him, 
it is quite apparent that the Express Company’s representative was 
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in no degree responsible for the fact that the check was made pay. 
able to the corporation, necessitating its transmission to Atlanta, 
Now looking directly to the conduct of the holder, wherein does 
negligent delay appear—unless it was negligence for the Express 
driver, or messenger, to accept this check so payable? 

From that moment the holder did all that could reasonably have 
been done to make prompt collection, in view of the form in which 
the Mills had elected to draw its check. It was put in the speediest 
course of collection available or practicable. This seems to be conceded. 

As I understand the view of the majority opinion, the finding of 
negligence is predicated on the failure of the Express Company to 
maintain a bank depository in Knoxville, or to vest authority in a 
local representative to indorse the name of the corporation on checks 
and collect the same from a local bank drawee. 

I think this exacts too much of the Express Company, and involves 
a denial to it of the exercise of a discretion belonging to it in the 
management of its corporate affairs. Particularly is this so when 
financial conditions existing at that time are considered. It is a 
matter of common knowledge that banks were closing and failing all 
over the country in January, 1933, and that Knoxville was a special 
sufferer in this regard. Surely this company was not required, in 
the exercise of reasonable diligence and for the accommodation of 
its local customers, whose obligations were payable in cash, and made 
by check only for their convenience, to run the risk of maintaining 
an account in a Knoxville bank; nor, it seems to me, of vesting in 
some minor local representative authority to indorse the corporate 
name on checks if made so payable, contrary to the general rule. 

I find nothing in our Tennessee cases requiring such a holding. 
The substance of these cases, in harmony with the decisions generally, 
is that the holder has two days, without necessity of making excuse 
or explanation, in which to present the check to the drawee bank in 
the same town where taken; but if presentation is not made until 
after two days, the burden then is upon the holder to ‘‘show a valid 
excuse for failing to make presentment in proper time,’’ that is, in 
the two days generally recognized as the proper time. 

I think this case may be distinguished from Lowell Co-op. Bank. 
v. Sheridan, 284 Mass. 594, 188 N. E. 636, 91 A. L. R. 1176, par- 
ticularly in this, that there the drawer, payee and drawee were all in the 
same town, while here the drawee was, in the sense controlling 
endorsement and collection, in a different town, to wit, Atlanta, and 
the drawer elected to make the check so payable. 

I am influenced by another consideration. We have here a finding 
in favor of the Express Company by the trial judge setting without 
a jury, affirmed by the Court of Appeals. Unless it is to be said 
that, as a matter of law, the loss falls on the Express 
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Company because of its failure to present the check within 
two days, thus treating this period as an absolute limit in law, 
then the case turns on a question of fact, that is, whether reasonable 
diligence was shown by the holder. I understand the rule to be that 
where either (1) the evidence is in conflict as to the facts, or (2) 
reasonable minds might differ as to the effect of the undisputed facts 
upon the issue (here the matter of the exercise of dilignce), the 
question is for the jury, or, in a non-jury case, for the judge, subject 
to review on the question only of material evidence to sustain. In this 
view, we have a finding by the trial judge concurred in by the Court 
of Appeals on the determinative fact. 


BANK’S AGREEMENT NOT TO PROSECUTE FOR 
EMBEZZLEMENT 


Ellis (plaintiff) v. Peoples National Bank of Manassas (defendant), 
Supreme Court of Appeals of Virginia, 186 S. E. Rep. 9 


The plaintiffs paid a sum of money to the defendant bank to 
make up a shortgage in the accounts of an officer of the bank, who 
was related to the plaintiffs, on the understanding that the officer 
would not be prosecuted for the crime which he had committed. The 
officer was, however, subsequently arrested, tried, and sent to prison 
for a term of years. It was held that the plaintiffs could not recover 
the money which they had paid. An agreement of this kind is un- 
lawful and the courts will not aid either party. 


Error to Circuit Court, Prince William County. 

Action by Oscar D. Ellis and others against the Peoples National 
Bank of Manassas and another. Judgment for defendants, and plain- 
tiffs bring error. 

Affirmed. 


Raymond M. Hudson and Minor Hudson, both of Washington, D. C., 
and Thomas H. Lion, of Manassas, for plaintiffs in error. 

T. E. Didlake and Robert A. Hutchison, both of Manassas, for de- 
fendants in error. 


HUDGINS, J.—The first count in the declaration filed in this case 
alleges that Mackall M. Ellis was the assistant cashier and teller of the 
Peoples National Bank of Manassas, and that the United States Fidel- 
ity & Guaranty Company was surety on his bond; that on December 15, 
1933, the representatives of the bank and the bonding company in- 
formed Oscar D. Ellis, John P. Ellis, Raymond L. Ellis, and John W. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §331. 
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Ellis, partners, trading as Ellis Bros., that Mackall M. Ellis, nephew 
to some of the partners and brother to others, had embezzled funds of 
the bank, and that, unless the partners permitted the bank to apply 
$2,100, which they had on deposit, as part payment of the sum embezzled, 
they would cause Mackall M. Ellis to be arrested and sent to prison 
for a long term of years. Whereupon plaintiffs paid the sum of $2,100, 
‘‘which said payment is illegal and without any consideration and the 
said plaintiffs (the partners trading as Ellis Bros.) are entitled to re- 
cover from said defendants (The Peoples National Bank of Manassas, 
and the United States Fidelity and Guaranty Co.) the said $2,100 with 
interest from December 15, 1933.’ 

The other count alleges that the consideration for the payment was 
a promise by defendants to prevent any information of the embezzle- 
ment becoming known, or the prosecution of Mackall M. Ellis, and that 
the ‘‘defendants in violation of their promise, made known the said 
alleged defaleation and had the said Mackall M. Ellis arrested and sent 
to prison for a long term of years, on account of his said alleged short- 
age with the said defendant bank and the plaintiffs are entitled to re- 
cover from the said defendants the sum of $2,100, with interest from 
December 15, 1933.’’ 

To the judgment of the trial court sustaining a demurrer to the 
declaration, this writ of error was awarded. 

It is not clear from the declaraton on what theory plaintiffs base 
the action. It is uncertain whether they seek to recover money paid on 
an illegal contract or damages for the breach of such contract. In either 
event, there can be no recovery on the facts alleged. 

Numerous cases are cited dealing with contracts executed under 
duress in which recovery was allowable. These authorities are not ap- 
plicable to the facts alleged in this declaration. In Ford v. Engleman, 
118 Va. 89, 95, 86 S. E. 852, 855, Judge Keith quoted with approval 
Elliott on Contracts, § 140, thus: ‘‘There are three well-defined periods 
of development in the law relative to duress. By ancient authorities 
it was held that duress could only exist where there was such a threat 
of danger to the object of it as was deemed sufficient to deprive a con- 
stant or courageous man of his free will. The resisting power which 
every person was bound to exercise for his own protection was measured, 
not by the standard of the individual affected, but by the standard of 
the man of courage. At a subsequent period it was stated by text- 
writers and courts of last resort that duress sufficient to render the 
contract voidable must be of a nature to overcome the will of a person 
of ordinary firmness or courage. This statement of the rule is still 
found in many recent authorities. Within recent years, however, the 
rule has been further modified and rendered more flexible. Courts now 
hold and text-books affirm that the test is not whether the threat was 
sufficient to overcome the will of a man of courage, or of ordinary cour- 
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age, but whether it actually overcame the will of the person threatened.”’ 
In the same case he also quotes from Silliman v. United States, 101 
U. 8S. 465, 25 L. Ed. 987: ‘‘Duress by threats does not exist wherever 
a party has entered into a contract under the influence of a threat, 
but only where such a threat excites a fear of some grievous wrong; as 
of death, or great bodily injury, or unlawful imprisonment. ... But 
where the threat, whether of mischief to the person or the property, 
or to the good name, was of sufficient importance to destroy the threat- 
ened party’s freedom, the law would not enforce any contract which he 
might be induced by such means to make.’’ 

Duress is a specie of fraud; it is immaterial whether we apply the 
ancient doctrine that the threat of danger must be sufficient to deprive 
a constant and courageous man of his free will, or the modified doctrine 
that the threat must be of a nature to overcome the will of a man of or- 
dinary firmness or courage, or the more recent doctrine that the threat 
must be such that it actually overcame the will of the person threatened. 
The first count in the declaration fails to meet any of the three stand- 
ards prescribed. It contains no allegation that plaintiffs were put in 
such fear as to overcome their will in making the payment. The allega- 
tion is that defendant threatened to prosecute, not one of plaintiffs, but 
another businessman, who was their kinsman. The general rule is that 
a contract cannot be avoided because an arrest or prosecution was threat- 
ened by a third party. In other words, the law does not regard the 
person under duress who enters into a contract to relieve another per- 
son and not himself. See 13 C. J. 414. 

There is an exception to this rule when the subject of the duress is 
wife, husband, parent, child, or other very near relative. The Ameri- 
can Law Institute, in its Restatement of the Law of Contracts, vol. 2, 
chapter 16, adopts the more liberal attitude in this class of cases. In 
section 492 of the sixteenth chapter it is stated: ‘‘The threat need not 
be such as would put a brave man, or even a man of ordinary firmness, 
in fear. The question is rather, did it put one entering into the transac- 
tion in such fear as to preclude the exercise by him of free will and 
judgment? Age, sex, capacity, relation of the parties, attendant cir- 
cumstances, must all be considered. Persons of weak or cowardly nature 
are the very ones that need protection. The courageous can usually 
protect themselves; timid persons are generally the ones influenced by 
threats, and the unscrupulous are not allowed to impose upon them 
because they are so unfortunately constituted.’’ 

Eliminating technical language from the first count it alleges simply 
that officers for the bank and the bonding company informed four 

businessmen that their kinsman was short in his account, and, unless 
the shortage was made good, he would be prosecuted. They thereupon 
paid $2,100 on the amount due by the defaulter. ‘‘And where per minas 
(threats) is relied on, the plea must state the nature of the threats, 
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as well as the nature of the fear of the execution.’’ 7 Enc’y Pl. and Pr, 
(1897 Ed.) p. 248. See Keckley v. Union Bank of Winchester, 79 Va. 
458; Rock v. Mathews, 35 W. Va. 531, 14 S. E. 137, 14 L. R. A. 508; 
Ford v. Engleman, supra; Cobb v. Vaughan & Co., 141 Va. 100, 126 
S. E. 77, 43 A. L. R. 177; Gloth v. Gloth, 154 Va. 511, 552, 153 S. E. 
879, 71 A. L. R. 700. 

The word ‘‘compelled’’ in the first count of the declaration suggests 
curess of that rare class of cases in which the person compelled, or 
coerced, is a mere mechanical instrument in performing the act appar- 
ently indicating assent. An illustration of this class is where A, under 
the hypnotic influence of B, signs his name to a note, or other contract, 
and is ignorant of the fact that he signed anything. The other allega- 
tions in the count entirely negative this type of duress. There is the 
allegation of the threat made to four businessmen to prosecute their 
kinsman, but there is no allegation as to fear in any form, except that 
indicated or suggested by the word ‘‘compelled.’’ Good pleading re- 
auires that both the nature of the threat and the nature of the fear be 
alleged. If it were not apparent from the other count in the declara- 
tion that there is no merit in plaintiff’s case, the court would be in- 
clined to permit this defect, if it is a defect, to be remedied by a proper 
aimendment. 

Plaintiffs in the second count boldly allege that the consideration 
for the payment of the $2,100 was the promise to stifle criminal prosecu- 
tion of a person guilty of a felony, and seemingly base the action, in 
this count, on the breach of this promise. Under the circumstances, the 
law will lend its aid to neither party. 

In Camp v. Bruce, 96 Va. 521, 524, 31S. E. 901, 43 L. R. A. 146, 
70 Am. St. Rep. 873, it is said: ‘‘Whenever, therefore, the illegality of 
tke contract appears, whether alleged in the pleadings or made known 
for the first time in the evidence, it is fatal to the case. That defect 
cannot be gotten rid of either by failure to plead it or by agreeing to 
waive it in the most solemn manner. The law will not enforce contracts 
founded in its violation.’’ 

In Levy v. Davis, 115 Va. 814, 80 S. E. 791, plaintiff sued, on a 
furniture contract; the taint of illegality not appearing on the face of 
the declaration. Defendant alleged and proved that plaintiff sold her 
the furniture for the specific purpose of enlarging her business as the 
keeper of a house of prostitution. The court denied plaintiff relief on 
the universal rule, as stated in 2 Elliott on Contracts, § 1064, quoted by 
the court, 115 Va. 814, at page 816, 80 S. E. 791, 792: ‘‘As a general 

rule the law will leave all equally guilty of an illegal or immoral trans- 
action where it finds them, and will neither lend its aid to enforce the 
contract while executory nor to rescind it and recover the considera- 
tion parted with when executed. It is a well-settled principle of law 
that the courts will not aid a party to enforce an agreement made in 
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furtherance of objects forbidden by the statute, or by common law, or 
general policy of law, or to recover damages for its breach, or when the 
agreement has been executed in whole or in part by payment of money 
to recover it back.’’ Rock v. Mathews, supra; Burke v. Shaver, 92 
Va. 345, 23 S. E. 749; Roller v. Murray, 107 Va. 527, 59 S. E. 421; Id., 
112 Va. 780, 72 S. E. 665, 38 L. R. A. (N. S.) 1202, Ann. Cas. 1913B, 
1088; Norfolk & W. Ry. Co. v. Dehart Distilling Co., 127 Va. 415, 103 
§. E. 594; Standard Island Creek Coal Co. v. Shamrock Coal Co., 86 
W. Va. 675, 104 8S. E. 106, 108; Shonk Land) Co. v. Joachim, 96 W. Va. 
708, 123 S. E. 444, 448; Raleigh County Bank v. Bank of Wyoming, 
100 W. Va. 342, 130 S. E. 476; Bristol v. Dominion National Bank, 
153 Va. 71, 149 S. E. 682; American-La France & Foamite Industries 
y. Arlington County, 164 Va. 1, 178 S. E. 783. 

Some authorities make a distinction between cases in which the 
prosecution has not been instituted and where the prosecution is pend- 
ing; that is, where the prosecution is threatened, it may be bought off 
if directed against an innocent party, but there is no innocent party 
here. The defaulter was convicted. Judge Cardozo, speaking for the 
New York court, rejected this distinction in Union Exchange Nat. Bank 
y. Joseph, 231 N. Y. 250, 131 N. E. 905, 906, 17 A. L. R. 323; ‘‘There is 
to be no traffic in the privilege of invoking the public justice of the 
state. One may press a charge or withhold it as one will. One may not 
make action or inaction dependent on a price. . . . The state has, in- 
deed, no interest to be promoted by the prosecution of the innocent. 
.. . That consideration, if it were controlling, is as applicable to agree- 
ments to discontinue as to agreements to abstain. The state has an in- 
terest, however, in preserving to complainants the freedom of choice, 
the incentives to sincerity, which are the safeguards and the assurance 
of the prosecution of the guilty. . . . Innocence will strangely multiply 
when the accuser is the paid defender. In such matters, the law looks 
beyond the specific instance where the evil may be small or nothing. It 
throttles a corrupting tendency.”’ 

Plaintiffs contend that, because Code, § 4513, imposes a penalty to 
receive a consideration to compound a felony, but imposes no penalty 
upon the person paying the consideration, the parties are not in pari 
delicto, (equally guilty) and therefore plaintiff should be permitted to 
recover. Clay v. Butler, 132 Va. 464, 112 8S. E. 697. 

Such contracts are illegal regardless of statute, as they tend to 
suppress evidence and impede the due course of public justice. Judge 
Cardozo has so clearly and tersely given the reasons therefor in Union 
Exchange Nat. Bank v. Joseph, supra, that on this point we are content 
to adopt the views of that court as our own: ‘‘ We found no inequality 
sufficient to set the law in motion at the suit of knowing wrongdoers to 
undo a known wrong. . . . They had chosen to put private welfare above 
duty to the state. The state would not concern itself with the readjust- 
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ment of their burdens unless for some better reason than the fact that 
indifference to duty had followed hard upon temptation. Excuse would 
seldom fail if temptation could supply it. . . . Here the suppliant for 
relief is himself the author of the wrong. . . . We do not exclude the 
possibility that variant degrees of mitigation may permit variant con- 
clusions. A different question would be here, for illustration, if the 
charge of crime had been put forward in bad faith, without reasonable 
foundation or genuine belief. Innocence maintaining its good repute 
against mere malice and oppression might move us to view with charity 
its methods of defense. . . . A charge without foundation in belief is 
a charge in name only, a snare and a decoy. Nothing in the defend- 
ant’s counter-claim suggests this mitigation of his offense. Nothing is 
here set forth to rebut the presumption of an accusation honestly con- 
ceived and genuinely maintained. The law does not tolerate the bargain 
which stifled it for pay.”’ 

For the reasons assigned, the judgment is affirmed. Affirmed. 


PAYMENT OF DEPOSIT AFTER GARNISHMENT 


Valley Bank & Trust Company (defendant) v. Parthum (plaintiff), 
Supreme Court of Arizona, 56 Pac. Rep. (2d) 1342 
(Rehearing denied July 6, 1936; 59 Pac. Rep. (2d) 335.) 





A man opened a checking account in the name of his minor 
daughter, using the daughter as a dummy to carry on his own busi- 
ness transactions. A creditor of the father started a garnishment 
proceeding against the bank, identifying the account in the garnish- 
ment papers. The bank later paid the account on the daughter’s 
order. It was held that the bank was liable to the creditor although 
it was ignorant of the relation between the father and daughter and 
had no knowledge as to the actual ownership of the account. 

Under the circumstances, the bank should have treated the ac- 
count as being in the custody of the court until the rights of the 
parties could be decided. ‘‘Such a course, it seems to us,’’ said the 
court, ‘‘was not only safe and sound from the bank’s standpoint 
but would have effected a correct and just end.”’ 













Garnishment proceeding by Richard F. Parthum against the Valley 
Bank & Trust Company ancillary to a suit by plaintiff against Frank 
Healy. From an adverse judgment, the garnishee appeals. Pending 
the appeal, plaintiff-appellee died, and Edward F. Parthum, adminis- 
trator of his estate, was substituted as party appellee. 

Judgment affirmed. 










NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §99. 
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Kibbey, Bennett, Gust, Smith & Rosenfeld, of Phoenix, for appellant. 
L. J. Cox, of Phoenix, for appellee. 


ROSS, J.—This is an appeal from a judgment for $190.25 in favor 
of the plaintiff, Richard F. Parthum, and against the garnishee, the 
Valley Bank & Trust Company, in a garnishment proceeding ancillary 
to a case in which Parthum had obtained a judgment against Frank 
Healy in the sum of $559.95 principal, and upon which there was due 
a balance of $377.86 and interest at the time the garnishment was 
sued out. 

Pending this appeal the plaintiff-appellee died, and on motion 
Edward F. Parthum, the administrator of his estate, was substituted 
as party appellee. 

The garnishee contends that neither the facts set out in plaintiff’s 
tender of issues nor those shown by the evidence justified the entry of 
judgment against it. The facts, and they are not in dispute, are that 
on September 12, 1933, a checking account was opened with the garnishee 
bank in the name of ‘‘Katherine Lee,’’ the fifteen year old daughter of 
defendant Healy. All deposits to the credit of such account were made 
by defendant and all checks drawn against it were filled out by de- 
fendant and signed ‘‘ Katherine Lee’’ by the daughter, whose true name 
was Katherine Lee Healy. This was done to prevent creditors of de- 
fendant Healy from enforcing their claims against him. The garnishee 
bank did not know that the funds deposited in the Katherine Lee ac- 
ecunt belonged to defendant or that he was the father of Katherine 
Lee or that they were related in any way, financial or otherwise, until 
this controversy found its way into the courts. 

The writ of garnishment was served on the garnishee bank on March 
10, 1934, at which time there was a balance in the Katherine Lee ac- 
count of $190.25. The writ required the garnishee ‘‘to answer upon 
oath what, if anything, it is indebted to the said defendant Frank Healy 
on account maintained by defendant in the name of Catherine Lee or 
Katherine Lee, which account was made by the defendant and is checked 
on by defendant, and was when this writ was served, and what effects, 
if any, of the said defendant or (it) has in its possession, and had when 
this writ was served,’’ ete. The bank not having any account corre- 
sponding in all of its details to that described in the writ, under the 
advice of its attorney continued to honor checks signed by Katherine 
Lee, and later the account was closed. 

The question is: Should the bank have impounded the $190.25 after 
it was served with the writ until its liability was judicially determined. 
The garnishee’s books and records disclosed an account in the name of 
Katherine Lee, and nothing more. Until the garnishee was served 
with the writ it could not lawfully do otherwise than honor checks by 
Katherine Lee as long as it had funds sufficient to her credit to cover 
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such checks. When it received the writ, the garnishee first obtained 
information that possibly the money to the credit of Katherine Lee was 
not hers, but belonged to Frank Healy. The writ described the account 
as made and maintained by Healy and checked on by him. Whether 
the account was made and maintained by Healy could not be determined 
by the bank’s books, but it could be determined therefrom that it was 
not checked on by Healy. It was because the Katherine Lee account 
was not checked on by Healy personally that the bank felt under no 
legal obligation to accept as true the statement in the writ or to make 
an independent inquiry or investigation into the relation the defendant 
Healy bore to the depositor or the deposit. If the bank’s employees 
had known the relationship Katherine Lee sustained to defendant Healy 
and that the money to her credit was deposited by her father and be- 
longed to him, there could be no question of its duty to stop paying 
the account out until its ownership was legally determined. The gar- 
nishee admits that if it had known the facts it would have been its duty 
to impound the account pending a decision as to whose it was. 

The writ of garnishment is intended to reach the property and effects 
of a debtor that may be in the possession of a third party called the 
garnishee. Section 4261, Revised Code of 1928. There is no question 
but that the money in the Katherine Lee account was that of defendant. 
Katherine Lee in whose name the account was kept, was a mere dummy 
used by her father to defraud and delay his creditors. It is hardly 
probable that she, only fifteen years of age, consciously participated in 
the fraud, and it is certain that the bank had no knowledge of the de- 
fendant’s plan or scheme to defeat his creditors in the manner indicated. 
The money, however, was his, and he was indebted to the plaintiff. 
Under such circumstances, it seem under the general law and the de- 
cisions the plaintiff could reach such funds in the hands of the bank by 
garnishment process. 

Waples on Attachment and Garnishment, at page 200, says: ‘‘A de- 
posit to the credit of a second person to whom the bank acknowledges an 
indebtedness by a certificate may be subjected to a garnishment in the 
hands of the bank.’’ 

Drake on Attachment (7th Ed.) § 458, says: ‘‘A fundamental doc- 
trine of garnishment is that the plaintiff does not acquire any greater 
rights against the garnishee than the defendant himself possesses. When, 
therefore, the attachment plaintiff seeks to avail himself of the rights 
of the defendant against the garnishee, his recourse against the latter 
is limited by the extent of the garnishee’s liability to the defendant. 
This principle is subject, however, to an exception, where the garnishee 
is in possession of effects of the defendant under a fraudulent transfer 
from the latter. There, though the defendant would have no claim 
against the garnishee, yet a creditor of the defendant can subject the 
effects in the garnishee’s hands to his attachment.’’ 
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And 28 Corpus Juris, 264, § 361, states the rule as follows: ‘‘ Where 
at the time of the service of the writ the garnishee had in his possession 
funds or property belonging in fact to defendant, but the garnishee 
was ignorant of the right of defendant thereto, he cannot be held liable 
where in good faith he parts with such funds or property after the 
service of the writ, but if the garnishee has actual knowledge, or has 
knowledge of facts putting him upon notice, that the title to property 
is in defendant, although apparently in another, he cannot be excused 
because of failure to retain it. So if a bank summoned as garnishee 
had in fact knowledge or notice of facts which should have informed it 
that a fund deposited by a third person belonged to defendant, it will 
be held liable, although it paid out the money after the service of the 
writ on the order of the depositor.’’ See, also, Ferry v. Home Savings 
Bank, 114 Mich. 321, 72 N .W. 181, 68 Am. St. Rep. 487; Maury v. 
Toledo Logging Co., 163 Wash. 563, 1 P. (2d) 896; Potter v. Whitten, 
170 Mo. App. 108, 155 S. W. 80. 

The writ identified the Katherine Lee account as belonging to de- 
fendant Healy and conveyed to the garnishee knowledge of this claim. 
Under such circumstances, we think it was the duty of the bank to 
treat the Katherine Lee account as in custodia legis until the court 
decided whose account it was. Such a course, it seems to us, was not 
only safe and sound from the bank’s standpoint, but would have effected 
a correct and just end. It is well said: ‘‘If the garnishee transfers 
during the pendency of the garnishment proceedings any of the prop- 
erty or funds in his hands belonging to the principal debtor, he does 
se at his peril and is in no wise relieved from liability to the creditor 
by such conduct, even though it may have been induced by a mistaken 
idea as to the effect of the writ.’’? 12 R. C. L. 850, § 93. 

The judgment is affirmed. 


BANK LIABLE IN PAYING CHECKS ON 
FORGED INDORSEMENT 


Commonwealth (plaintiff-appellee) v. Globe Indemnity Co. (defendant- 
appellant), Supreme Court of Pennsylvania, 185 Atl. Rep. 796 


A bank which pays a check on a forgery of the payee’s indorse- 
ment, even though the check is payable to a fictitious payee, the 
drawer being ignorant of this fact, and even though the fraud was 
initiated by the drawer’s employee, will be liable to the drawer for 
the amount of the check. 


nN EAS DCL ee ae eee ee 
NOTE—For similar decisions eee Banking Law Journal Digest (Fourth 
Edition) §§525, 534. 
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It was also held in this case (which involved a series of checks) 
that notices given to the bank within seventeen days and twenty-one 
days, respectively, after the discovery of the forged indorsements, 
was with sufficient promptness to charge the bank with liability, 
where it appeared that it was necessary to examine thousands of 
checks in order to ascertain which of them bore forged indorsements, 

The action in this case was brought against an indemnity com- 
pany which had given the drawer a bond ‘‘conditioned for the per- 
formance by the bank ofi its contract,’’ that is its contract to pay 
checks only in accordance with the drawer’s order. 

The drawer of the checks here involved was the state of Pennsyl- 
vania. It appeared that a clerk in the employ of the state depart- 
ment, which had charge of making payments for slaughtered tubercu- 
lar cattle, by presenting false claims, secured checks payable to 
fictitious persons which checks represented no valid claim against 
the state. The employee forged the payees’ signatures and collected 
the checks, retaining the proceeds for himself. The general rule is 
that a bank is not lable in honoring a check payable to a fictitious 
payee, if that fact is known to the drawer, irrespective of who may 
be the indorser of the check. While the checks involved in this case 
were payable to fictitious payees, this fact was unknown to the 
drawer, the state of Pennsylvania, and hence the rule referred to 
did not apply and the bank was liable. The recovery against the 
indemnity company was $25,600.59. 


Action by the Commonwealth of Pennsylvania against the Globe 
Indemnity Company, wherein the commonwealth entered judgment in 
the amount of $25,600.59, with interest, against indemnity company, by 
virtue of warrant of attorney contained in the defendant’s bond. From 
an order discharging the defendant’s rule to open the judgment, the 
defendant appeals. 

Affirmed. 

Arthur Littleton, of Philadelphia, Alton W. Lick, of Harrisburg, 
and Murdoch K. Goodwin, of Philadelphia (Hause, Evans, Storey & 
Lick, of Harrisburg, and Morgan, Lewis & Bockius, of Philadelphia, of 
counsel), for appellant. 

Grover C. Ladner, Deputy Atty. Gen., and Charles J. Margiotti, 
Atty. Gen., for the commonwealth. 


LINN, J.—The commonwealth maintained a checking account with 
Diamond National Bank of Pittsburgh, hereafter called the bank. The 
bank gave its bond to the commonwealth conditioned to disburse the 
deposit on its order. The commonwealth also took the bond of the 
Globe Indemnity Company, hereafter called the surety, conditioned for 
the performance by the bank of its contract. This bond contained a 
warrant to confess judgment. Alleging breach of the bank’s contract, 
the commonwealth entered judgment against the surety and assessed 
damages in a sum of $28,141.83. The surety petitioned for a rule to 
show cause why the judgment should not be opened to allow the surety 
to defend. The rule was granted; the commonwealth answered; a 
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stipulation of facts was filed by both parties and the court discharged 
the rule. Subsequently the case was opened to permit the parties to 
take depositions and for oral argument. Depositions were taken, and 
on the record so amended the learned court below again discharged the 
rule. This appeal followed. 

Controlling facts may be stated briefly. Statutes provide for the 
condemnation and slaughter of tubercular cattle and the payment of 
compensation for cattle so taken.1 The department administering the 
subject prepares papers covering each claim or case; these papers result 
in action by the auditor general and the state treasurer pursuant to 
which the treasurer issues the commonwealth’s check to pay the owner 
of the cattle. A clerk named Thomas, employed in the department 
charged with assembling these records, fabricated papers showing 
amounts payable to various persons as owners of cattle when in fact no 
claims had been presented or liability accrued. He placed these false 
papers with other valid records that were moving from the department 
of origin to the fiscal officers charged with duty of drawing checks in 
payment of lawful claims. This was done in such way that, without 
discovery of the fraud by the auditor general or the state treasurer, 
checks were drawn as in the case of valid claims; the alleged claimant 
in each case being named as payee of the check. In the course of busi- 
ness these checks were sent by mail addressed to the payees at the post 
office addresses stated in the papers. After the checks had been mailed, 
Thomas and a confederate went to the post offices to which this mail 
had been sent, and, presumably, by representing themselves to be the 
addressees, obtained the checks. By various methods, not now impor- 
tant, they either negotiated them through a third person, or cashed them 
at banks other than the drawee bank, or had them collected by other 
banks, first indorsing the name of the payee. This continued for some 
time without discovery, according to this record, apparently from 
January 9, 1928, to and including August 20, 1929. On November 6, 
1929, the fraud was discovered. The commonwealth then, in the words 
of the agreement of facts, ‘‘took steps to gather together all of the 
checks involved herein, a considerable task involving handling thousands 
upon thousands of checks and securing only those checks which are the 
subject of this transaction.’? On November 23d and again on November 
27, 1929, all the checks then found to have forged indorsements were 
presented to the bank with a request that the commonwealth’s account 
be credited in the sum of those checks theretofore charged against the 
account. The request was refused. 

Section 9 (3) of the Negotiable Instruments Law of 1901, P. L. 194, 
196,56 P. S. § 14, provides ‘‘The instrument is payable to bearer: . . . 
3. When it is payable to the order of a fictitious or nonexisting person, 
and such fact was known to the person making it so payable.’’ The 


*Act of June 1, 1915, P. L. 667, 3 P. S. § 393. . 
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payees were fictitious or nonexistent persons, but that fact was not 
known to the commonwealth’s fiscal officers who drew the checks. Within 
the terms of the statute a name is ‘‘fictitious’’ when it is feigned or 
pretended, and a ‘‘nonexistent person’’ is one who does not exist in the 
sense that he was not intended to be the payee by the drawer. See 
Snyder v. Corn Exch. Nat. Bank, 221 Pa. 599, 606 et seq., 70 A. 876, 
128 Am. St. Rep. 780. In drawing the check to the order of the payee, 
the commonwealth was not intending that an imaginary person or a 
nonexistent person should as the payee take the check. The checks were 
therefore not payable to bearer. 

Section 23, 56 P. S. § 28, provides: ‘‘When a signature is forged or 
made without the authority of the person whose signature it purports 
to be, it is wholly inoperative, and no right to retain the instrument, or 
to give a discharge therefor, or to enforce payment thereof against any 
party thereto, can be acquired through or under such signature, unless 
the party against whom it is sought to enforce such right is precluded 
from setting up the forgery or want of authority.’’ The alleged in- 
dorsement of the payee’s name was a forgery. Com. v. Bachop, 2 Pa. 
Super. 294; Com. v. Smith, 6 Serg. & R. 568. The drawer had not 
intended that Thomas should indorse the payee’s name. Being a forgery, 
section 23 declares that ‘‘it is wholly inoperative’’ and confers ‘‘no 
right to retain the instrument, or to give a discharge therefor, or to 
enforce payment thereof against any party thereto’’ unless the drawer 
is estopped. Is the commonwealth ‘‘precluded from setting up the 
forgery’’? 

The first proposition presented in appellant’s brief is: ‘‘The checks 
when put in circulation by the commonwealth were not susceptible of a 
genuine indorsement.’’ The record shows conclusively that that proposi- 
tion is sound and, as the commonwealth did not intend to make the checks 
payable to any identified person regardless of name, or to a fictitious or 
nonexistent person, appellant’s proposition would seem to end its case. 

If the checks were not susceptible of indorsement and the bank 
nevertheless made payment, it could not debit the drawer’s account, 
and, having violated its contract by doing so, the surety became liable. 
I* also follows that if the checks were not susceptible of indorsement, 
drawing and mailing them to the addressees, as stated above, could not 
be the proximate cause of the payment made by the bank. The drawer 
could not have anticipated that, after they were drawn and mailed, 
Thomas and his confederate would by misrepresentation get them from 
the mails and that the bank would honor them. The most ordinary 
precautions usually expected to be taken by a banker (see United Se- 
curity Life, ete., Co. v. Central Nat. Bank, 185 Pa. 586, 40 A. 97, and 
particularly the report of the master, Richard C. Dale, at page 591 
et seq.) asked to cash or credit the checks would, if taken, have at once 
disclosed that the holder had no title. It is immaterial that the fraud 
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was initiated by an employee of the commonwealth. United Security 
Life, etc., Co. v. Central Nat. Bank, supra; National Union Fire Ins. Co. 
y. Mellon Nat. Bank, 276 Pa. 212, 222, 119 A. 910; Shipman v. Bank of 
New York, 126 N. Y. 318, 27 N. E. 371, 12 L. R. A. 791, 22 Am. St. 
Rep. 821. It is also immaterial that before the discovery of the fraud, 
the commonwealth knew that its account had been debited by the bank 
from time to time with the amount of these checks. The bank must 
know the drawer’s signature, but, generally, it takes the risk of the 
payee’s indorsement; with that the drawer has nothing to do unless he 
makes some representation with regard to it and none was made here. 
The drawer, assuming the burden of proof of such facts, may show 
mistake or fraud in the debits to his account made by the bank. In this 
case the facts are clear. 

It is also said that the commonwealth was negligent in giving notice. 
As to forged indorsements the rule is that notice must be given promptly. 
That of course varies with the circumstances. Here the fact stipulated 
is that ‘‘thousands upon thousands of checks’’ had to be examined to 
select those involved; it required, as to one batch, 17 days, and as to 
another, 21 days. In the circumstances that was prompt notice. See 
MeNeely Co. v. Bank of North America, 221 Pa. 588, 70 A. 891, 20 
L. R. A. (N. 8.) 79; Connors v. Old Forge Discount & Deposit Bank, 
245 Pa. 97, 91 A. 210; Lesley v. Ewing, 248 Pa. 135, 93 A. 875. 

The facts bring the case so clearly within the portions of the Ne- 
gotiable Instruments Act quoted above that reference to decisions seems 
unnecessary, but in view of the argument of the learned counsel for the 
appellant that under Marcus v. People’s National Bank, 57 Pa. Super. 
345, and Market St. Title & Trust Co. v. Chelten Trust Co., 296 Pa. 
230, 236, 145 A. 848, the commonwealth is not entitled to recover, a 
word may be said about them. 

It is impossible to consider the decision in the Marcus Case con- 
sistent with the Negotiable Instruments Act. Marcus dealt with Mosko- 
vitz, who represented to him that a client named Kirst owned real estate 
and wished to borrow money on it. Marcus agreed to lend. Upon 
receipt of a bond and mortgage apparently signed by Kirst, Marcus 
drew his check to the order of Kirst and handed it to Moskovitz for 
delivery to his client. Kirst was nonexistent. Moskovitz indorsed 
Kirst’s name on the check and also his own; the bank then paid the 
check. As soon as Marcus learned of the fraud, he demanded that his 
account be corrected and on the bank’s refusal, brought suit. A nonsuit 
was entered by the trial court and was affirmed in the Superior Court. 
It was held that Marcus could not recover; apparently, as we under- 
stand it, that he was precluded from making the defense of forgery. 
The court said: ‘‘The whole transaction was between the plaintiff and 
Moskovitz so far as the pretended lending of money and the payment 
by the plaintiff to the borrowers were concerned. The effect of the 
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drawing of the checks on the bank was an implied representation by the 
drawer that the payees were existing persons and yet there could not 
be a genuine indorsement of such papers. It is not reasonable to charge 
the bank with the consequences of the payment of a forged indorsement 
when the plaintiff put in circulation checks which were not susceptible 
of a genuine indorsement.’’ It is to be noted that Marcus did not draw 
his check to the order of Moskovitz and did not intend that Moskovitz 
should be the payee. He intended that Kirst should be the payee and 
so stated on the check. He had been told, falsely, as it turned out, that 
Kirst was an existing person who made the mortgage and was entitled 
to the money. Marcus therefore did not intend to name, and did not 
know that he was naming a fictitious or nonxeistent person and therefore 
under section 9, subsection 3, the check was not to be regarded as pay- 
able to bearer. The mistake he made was not an act which precluded 
him from setting up the forgery. Indeed, if the bank had kept its con- 
tract by proper investigation before payment, Marcus would have been 
saved from the consequences of his mistake. That case must be con- 
sidered disapproved. 

The appellant also relies on Market St. Title & Trust o. v. Chelton 
Trust Co., 296 Pa. 230, 145 A. 848, in which a check was erroneously 
drawn by a bank to a named payee when another payee was in fact 
entitled. It was a controversy between a bank that drew its own check 
and a bank which collected the check and the actual decision does not 
help the appellant. The bank drew its check in the course of a real 
estate settlement but, instead of making it payable to the person entitled 
to the money, by some mistake named another payee and sent the check 
by mail to the address of the payee who collected the money. The payee 
was neither fictitious nor nonexistent. The drawer’s intention, so far 
as expressed on the face of the check, and by the fact of mailing it, was 
that the payee should receive the proceeds. On this point, also, the 
appellant relies on States v. First Nat. Bank of Montrose, 17 Pa. Super. 
256, and Id., 203 Pa. 69, 52 A. 13, a transaction arising prior to the 
passage of the Negotiable Instruments Act. In that case a draft was 
drawn to a person who was dead although the drawer was not aware 
of it. He mailed the draft to what he supposed was the address of the 
payee. It was received by another person who forged the name of the 
payee and collected the draft. Four years after he discovered the fraud 
the drawer brought an action against the bank; recovery was denied; 
the only ground upon which the decision can be justified is that the 
drawer sued too late. 

It is also obvious from what has been said that the cases of im- 
personation, the so-called ‘‘imposter’’ cases, do not help appellant. They 
depend on the drawer’s intention, a test applied by the weight of au- 
thority ;? the drawer is precluded (section 23) by that. If a particular 


"Brannan, Negotiable Instrument Law (5th Ed.) p. 311. 
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person is intended and designated as payee, it is immaterial to the 
drawer by what name he is called; he may indorse and payment to him 
will be good (as was decided in Land Title & Trust Co. v. Northwestern 
Nat. Bank, 196 Pa. 230, 46 A. 420, 50 L. R. A. 75, 79 Am. St. Rep. 717) 
because such payment accords with the drawer’s intention. But if any 
intention may be attributed to the commonwealth in drawing and mail- 
ing the checks involved in this case, it is limited by what was stated on 
the check and by mailing it; there was here no additional evidence of 
intention such as handing the check to the person intended as, for 
example, in Land Title & Trust Company’s Case, which precluded the 
drawer from asserting that it intended the payee to be the person who 
owned the property and not the person who was present at the settle- 
ment, answering to the name of and claiming to be the owner. Compare 
Real Estate, ete., Co. v. United Security Trust Co., 303 Pa. 2738, 154 
A. 598. 
The judgment is affirmed. 


LIABILITY OF STOCKHOLDERS GUARANTEE- 
ING NOTES TO BANK 


West Branch State Bank (plaintiff-appellant) v. Farmers Union Ex- 
change (defendant-appellee), Supreme Court of Iowa, 
268 N. W. Rep. 155 


The stockholders of a corporation signed a paper guaranteeing 
the corporation’s indebtedness to a bank at a time when the cor- 
poration owed the bank some $11,000 on notes. The guaranty was 
ambiguous as to whether it covered debts incurred after its date. 
It was held that the trial court erred in refusing to admit testimony 
indicating the intention of the parties at the time of the signing of 
the guaranty. In an action by the bank a judgment in favor of the 
guarantors was accordingly reversed. 

There is a general rule that a guarantor is regarded as a ‘‘favor- 
ite of the law.’’ This rule, however, does not apply in a case where 
stockholders of a corporation guarantee the corporation’s debt. In 
such a case they are interested parties. The loan is being made to 
a corporation of which they are the owners. If the contract of guar- 
anty is ambiguous, it is proper that the creditor should have the 
right to introduce evidence of surrounding facts and circumstances 
which would indicate the intention of the parties. 


Suit on promissory notes with separate written guaranty signed by 
the individual directors of the defendant corporation. 
Reversed. 





NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §557. 
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Wilson, Clearman & Brant and Messer & Nolan, all of Iowa City, 
for appellant. 

Henry Negus and Dutcher, Walker & Ries, all of Iowa City, for 
appellees. 


ALBERT, J.—In the early part of the year 1919, there was organ- 
ized under the laws of the state of Iowa a corporation by the name of 
the Farmers Union Exchange, at Oasis, Iowa. The object of this cor- 
poration was to, and it did, engage in the mercantile business at said 
town. As a corporation, it was not a success. At its inception it com- 
menced to borrow money from the plaintiff, appellant herein. By 
February, 1921, it was indebted to the plaintiff bank in a sum in the 
neighborhood of $11,000, and the bank was demanding security. On 
the 16th of February of that year the following writing was made: 


‘‘For value received, we, the undersigned, jointly and severally 
hereby guarantee payment to the West Branch State Bank, of West 
Branch, Iowa, at its banking house in West Branch, Iowa, at maturity, 
all notes and obligations of the Oasis Farmers Union Exchange, to- 
gether with interest on said notes and obligations, together with all 
costs and expenses, including attorney’s fees which said West Branch 
State Bank, of West Branch, Iowa, may incur in any action, or actions, 
brought by it to enforce this contract of guarantee or collections there- 
under. And, we further waive all demand, notice and protest upon 
or to us of or on any note or obligations covered by this guarantee. 
This guarantee shall remain in full force and binding upon the under- 
signed until any and all indebtedness or liability hereby secured shall 
be fully paid.”’ 


This was signed by each of the defendants herein, all of whom were 
stockholders in the corporation. 

The amount of indebtedness to the plaintiff bank at the time this 
guaranty was signed was represented by outstanding promissory notes 
of the defendant corporation. The notes then existing and the notes 
subsequently made were renewed from time to time, resulting in the 
notes set out in the plaintiff’s petition. 

The Farmers Union Exchange confessed judgment for the amount 
claimed in the plaintiff’s petition. The defense of the individual de- 
fendants, as stated by appellees in their brief and argument, is: ‘‘Ad- 
mission of the execution of the guaranty contract. Plea that the 
contract guaranteed only obligations of the Farmers Union Exchange 
which were in existence on the date the contract of guaranty was 
executed, to wit, February 16, 1921.’’ 

The case was tried to a jury, which returned a verdict in favor 
of the defendants. Hence this appeal. 

It is apparent that one of the crucial questions in the case is, What 
is the rule governing contracts of guaranty under the circumstances 
of the present case? The contention of the plaintiff is that the guaranty 
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is an unambiguous contract, and that it covers all loans made at dif- 
ferent times by the bank to the exchange corporation. As stated, the 
contention of the defendants is that the contract covered only the in- 
debtedness due on the 16th of February, 1921, and that the individual 
defendants are not liable under this guaranty for any money loaned 
to the defendant corporation after that date. They also make the con- 
tention that after that date the exchange corporation paid enough to 
the plaintiff bank to cover the indebtedness that existed on that date, 
and that therefore they owe nothing under the guaranty. This is a 
general statement of the respective contentions. 

It is apparent, on reading the guaranty heretofore set out, that, 
while it creates an absolute liability on the part of the signers, it is 
indefinite and uncertain as to the very question under contention 
herein. With this uncertainty some questions arise. One of the con- 
trolling questions is as to what the intent of the parties was at the 
time of the execution of this guaranty. We have settled the question 
under such circumstances in substantially this language: The intention 
of the parties shall be determined in the light of the surrounding cir- 
cumstances and the conduct of the parties. Tucker v. Leise, 201 Iowa, 
48, 206 N. W. 258; Harmon v. Hartman, 178 Iowa, 912, 160 N. W. 
295; Rapp v. Linebarger & Son, 149 Iowa, 429, 128 N. W. 555; Bridge- 
port Malleable Iron Co. v. Iowa Cutlery Works, 130 Iowa, 736, 107 
N. W. 937; Fisk & Co. v. Rickel, 108 Iowa, 370, 79 N. W. 120; Camp- 
bell Banking Co. v. Worman, 99 Iowa, 671, 68 N. W. 912; Hamill Co. 
v. Woods, 94 Iowa, 246, 62 N. W. 735. 

At this point arises one of the errors relied on, in that the defend- 
ants were permitted to show that after the 16th of February, 1921, 
the plaintiff was asking for new or further guaranty; and, among other 
things, the defendants introduced in evidence, over objection, an un- 
signed guaranty which the plaintiff had prepared. We think, in the 
light of the above rule, that this was properly admitted as showing the 
conduct of the plaintiff after the date of the signing of the guaranty. 

We have also distinguished in this state between an accommodation 
guaranty and a guaranty signed by a party in interest. In Valley 
National Bank v. Cownie, 164 Iowa, 421, 145 N. W. 904, 905, Mr. Jus- 
tice Evans said: : 


‘The contract is something more than a contract of mere guaranty. 
It is signed by the stockholders of the borrowing corporation. . . . The 
borrowing was for the benefit of the guarantors as the owners of the 
borrowing corporation. . . . Because of their beneficial interest in the 
contract, these signers were not ‘favorites of the law’ in the ordinary 
sense of guarantor or surety. Not only were they beneficially inter- 
ested, but they were the only persons to be benefited by the loan. The 
corporation was their own artificial creation, organized for their own 
profit. As between themselves and their corporation, the corporation 
was the principal, and each signing stockholder was severally guarantor 
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of a limited amount, which was proportionate to his interest. But, as 
between them and the loaning bank, they severally made themselves to 
such extent absolutely liable as principals; and there is no principle 
of law which entitles them to more commiseration from the court than 
should be extended to any other debtor. Their undertaking was based 
upon a beneficial consideration coextensive with their liability.’ 


In Bankers’ Trust Co. v. Beinhauer, 211 Iowa, 112, 233 N. W. 34, 
35, we said: 


‘“No doubt the borrowing was for the benefit of the corporation. 
Generally speaking, the stockholders of a corporation are benefited 
by money loaned the institution. When that is the case, it may be 
said, under proper circumstances, that the ‘borrowing was for the bene- 
fit of such stockholders who become guarantors on the instrument by 
which the loan was effected.’’’ Citing Hills Sav. Bank v. Hirt, 204 
Iowa, 940, 216 N. W. 281; Farmers’ State Bank of Strahan v. Fisher, 
204 Iowa, 1049, 216 N. W. 709. 


It is apparent, therefore, under the circumstances, that the defend- 
ants do not fall within the rule that a guarantor is a favorite of the 
law; but that their liability should be determined under the general 
rule for the construction of ordinary contracts, to wit, ‘‘in the light 
of the surrounding facts and circumstances and the conduct of the 
parties.’’ Hence, the court did not err in permitting the proof of the 
surrounding facts and circumstances and the conduct of the parties, 
including the unsigned guaranty. 

This also disposes of the question of certain correspondence between 
the bank and the defendants, which we think was admissible under this 
rule. 

The plaintiff complains of the restriction of the cross-examination 
of the witness E. O. Knick, one of the defendants. In the sustaining 
of the objection to further cross-examination, the court erred. Plaintiff 
made an offer to prove on said cross-examination certain matters which 
were material and went to the weight of the testimony as to what the 
intentions were at the time the writing was signed. 

Objection is made to the argument of one of the attorneys for the 
defendants, wherein he referred to the judgment having been entered 
against the Farmers Union Exchange. Under the circumstances set out 
in the record, we do not think the court abused its discretion in its 
ruling. However, by instruction No. 6 given, the court told the jury, 
after having referred to the confession of judgment by the Farmers 
Union Exchange: ‘‘. . . You will give no consideration whatever to 
plaintiff’s cause of action as against the defendant, Farmers Union 
Exchange, and will consider the case only as to the liability, if any, 
of the defendants (naming them).’’ We think this sufficiently pro- 
tected the record against this complaint. 

Complaint is also made that the court required the jury to remain 
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together for a period of approximately forty-six hours, including two 
nights, so that the verdict was not the free and voluntary action of the 
jury, ete. This question involves the discretion of the court in deter- 
mining what length of time the jury should be kept out. Section 
11500 of the Code provides: 












‘“‘The jury may be discharged by the court... after they have 
been kept together until it satisfactorily appears that there is no prob- 
ability of their agreeing.’’ 






This leaves the court as the arbiter of the length of time the jury 
should be kept together, and to reverse on said ground would necessi- 
tate a finding that the court abused the discretion given by said section 
of the statute. We do not think that the court abused this discretion, 
under the cireumstanees. See Armstrong v. James & Co., 155 Iowa, 
562, 136 N. W. 686. The case of Clemens v. Railway Co., 163 Iowa, 
499, 144 N. W. 354, relied upon by the plaintiff, has no application, 
because the reversal in that case was based upon erroneous instructions 
given to the jury. 

Plaintiff also asked five instructions, all of which went to the ques- 
tion of inferences to be drawn by reason of the failure of all the de- 
fendants except Knick to testify in this cause, under the general rule 
that where a party is in possession of evidence material to the issue 
involved and on trial, and fails to produce such evidence on trial, an 
inference of fact arises that such evidence is against such party’s con- 
tentions, and authorizing the jury to take into consideration such in- 
ference in the light of the record in this case. 

The court was asked to give an instruction that the failure of a 
party to testify to facts that are wholly within his knowledge raises 
an inference that if he did testify the testimony would be to his dis- 
advantage. We think that this instruction has no application to the 
situation we have before us. 

The further question is raised as against the instructions that the 
notes now sued on were not in existence at the time the contract of 
guaranty was made. We do not think this is a material issue, because 
the notes sued on are shown to be renewals of the notes that formerly 
existed, and the contract of guaranty recited that: ‘‘This guarantee 
shall remain in full force and binding upon the undersigned until any 
and all indebtedness or liability hereby secured shall be fully paid.”’ 
It is therefore immaterial whether the notes are renewal notes or not, 
so long as they represent outstanding obligations and liabilities. 

Some further objection is made to certain instructions, but what has 
been heretofore said will guide the court in a retrial of the case as to 
what the instructions shall contain. 

Another issue in the case was the one involving the contention that 
the defendants, if liable, were liable only for the indebtedness which 
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existed on the 16th day of February, 1921, when the guaranty was 
made. 

Some other questions are raised in the case that are not likely to 
arise on a retrial, but for the errors pointed out the case is reversed. 
Reversed. 






































NOTE CANCELED FOR LACK OF CONSIDERA- 
TION 


Sterner (plaintiff-appellee) v. Springville Savings Bank (defendant- 
appellant), Supreme Court of Iowa, 268 N. W. Rep. 158 






The officers of a bank made questionable loans to ‘‘confidence 
men’’ and were paid commissions thereon by the borrowers. The 
officers were required by the banking department to make up a 
fund covering the loss sustained by the bank. The sister of: the 
bank’s cashier signed a note jointly with him for the amount of 
his contribution to the fund. She signed at the insistence of her 
brother and the bank examiner after a settlement had been agreed 
to by the officers and the banking department. It was held that 
she was entitled to have the note canceled on the ground that she 
had received no consideration for her signature. 





Plaintiff commenced this action in equity to cancel note signed by 
her and her brother, alleging that there was no consideration and that 
the note was void. Defendants filed answer and cross-petition, cross- 
petition asking for judgment upon the note. Tried to the court. Judg- 
ment and decree as prayed for by plaintiff. Defendants appeal. Opinion 
states the facts. 

Affirmed. 

Dale O. Stentz, of Marion, and L. D. Dennis, of Cedar Rapids, for 
appellants. 

E. A. Johnson, of Cedar Rapids, for appellee. 


MITCHELL, J.—Carolyn M. Sterner commenced this suit in equity 
against the Springville Savings Bank and D. W. Bates, Superintendent 
of Banking, as receiver, to cancel a certain promissory note signed by 
her and her brother, payable to the Springville Savings Bank. She 
alleged that said note was without any consideration and that it is 
void; that she should be released from all liability; and prayed for 
general equitable relief. 

To her petition defendants filed answer, in which they alleged that 
there was ample consideration; that the petition itself did not make 
out a case for the exercise of equitable jurisdiction by the court; and 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §329. 

















THE BANKING LAW JOURNAL 813 
that by waiting two and a half years before commencing suit she was 
guilty of such laches and delay as to deny her relief in a court of 
equity. In addition to filing answer, defendants filed a cross-petition, 
in which they prayed for judgment upon the note, and for costs, in- 
cluding attorney’s fees. 

There was a trial to the court, and judgment and decree entered 
in favor of plaintiff. Said note was canceled and held for naught as 
to her, and the cross-petition of the receiver was dismissed. Defend- 
ants, being dissatisfied with the order and decree, have appealed to 
this court. 

We must look to the record to ascertain the facts. 

I. The Springville Savings Bank early in July of 1932 found itself 
in financial troubles, and one Freyer, a bank examiner, was sent by 
the Superintendent of Banking to take charge of said institution. 
Upon an investigation of the books the examiner found that there was 
a defaleation of the bank’s funds of approximately $18,000. Following 
the discovery by the examiner, he took the matter up with some of the 
officers of the bank and learned that they had been making questionable 
loans to a couple of confidence men who were then operating in Linn 
county. It also appears from the record that the officers making the 
loans were paid commissions by these confidence men for making the 
loans to them. When these officers of the bank found that the loans 
were bogus and the bank was defrauded, they individually began mak- 
ing contributions to cover the loss. In arriving at the amount of money 
which each of the officers and directors was to raise as his portion of 
the deficit, it was agreed that Paul W. Sterner, who was Carolyn M. 
Sterner’s brother and assistant cashier and a director of the bank, 
should raise the sum of $7,500. The officers and directors of the bank 
all having agreed to contribute the full amount of the defalcation, 
which was in the total sum of $18,000, the bank examiner Freyer drew 
up an agreement covering same, which is designated as ‘‘Plaintiff’s 
Exhibit 2.’’ In this agreement Paul W. Sterner agreed to execute a 
first mortgage on certain described land for the sum of $7,500 for the 
term of five years, at 5 per cent., and that his sister would sign said 
mortgage. It appeared that the examiner desired that Paul W. Sterner 
give security for the note which he was executing; that he and his 
sister Carolyn were the heirs of one Milton Richard Sterner, and as 
such had an interest in the real estate described in Exhibit 2. The 
examiner made a trip down to where the real estate was located and 
looked it over. After Exhibit 2 was signed and it was agreed that 
Paul W. Sterner was to secure the signature of his sister to the mort- 
gage, the examiner insisted that the sister not only sign the mortgage 
but the note. Paul Sterner took the note and mortgage which the re- 
ceiver had made out, and asked his sister to sign same; but she refused. 
She never talked with any one about this matter except her brother. 
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However, after several visits and some urging upon the part of her 
brother, she signed the note. There is no claim that she received any- 
thing by way of value for attaching her signature to the note. She 
held six shares of stock in the bank, and paid her assessment. She 
owed the bank a note, and that has been paid and satisfied. 

It is the claim of the appellant that the petition does not allege 
facts sufficient to warrant the exercise of equitable jurisdiction or the 
granting of equitable relief, and especially such drastic relief as is 
involved in the cancellation of a written instrument. 

The general rule defining her duty in this respect is set forth in 
9 C. J. p. 1232, § 144, under topic of ‘Cancellation of Instruments’’: 
‘‘A general rule, compliance with which is always insisted on by the 
courts, is that the bill or complaint must present a state of facts bring- 
ing the case within some one of the well defined grounds of equitable 
jurisdiction, and must be founded on a theory under which plaintiff 
is entitled to the relief sought, and state all the facts essential to sup- 
port such theory.’’ 

The petition in this case sets out the facts covering the signing of 
the note; that it was signed at the request of her brother and against 
her will and over her objections, which were made to her brother and 
communicated to the examiner; that there was absolutely no considera- 
tion of any kind for her signing said note; that it is the purpose and 
intent of the defendants to enforce said note as against the plaintiff 
te her irreparable damage and tremendous loss; that due to the fact 
that there was no consideration, the said note is absolutely void as far 
as this plaintiff is concerned; and that she should be released from all 
liability thereon. The petition sets forth clearly the facts which plain- 
tiff alleges as her grounds for the cancellation of the note. If she did 
not commence this action in equity to cancel said instrument, there 
was no way that she could secure relief if the allegations of her peti- 
tion were true. In view of such a situation, with a $7,500 note in 
the hands of the bank examiner, who was threatening enforcement of 
said obligation—a negotiable instrument, that might be transferred to 
some innocent purchaser—with the claim made that there was no con- 
sideration, and if there was no consideration for the signing of the note, 
then it was void, Carolyn M. Sterner had no remedy except the remedy 
of asking a court of equity to cancel the instrument in the manner 
that she did. 

II. We come now to the main contention in this case. It is the 
claim of the appellee that there was no consideration for the signing 
of the note, and it is therefore void. Appellee was not in any way 
responsible for the loss which had occurred in the bank prior to the 
time that the examiner took charge. No one makes any such claim. 
After ascertaining the losses, the examiner took up with the officers and 
directors, including Paul Sterner, the question of reimbursing the bank 
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for the losses which had occurred. They finally agreed upon the amounts 
to be paid, and a written instrument was prepared. The important 
part of said written instrument, as far as this case is concerned, is as 
follows: 


‘‘T, Paul Sterner, hereby agree together with my sister, to execute 
a first mortgage on the farm in Section twenty-three, Township eighty- 
four, Range five, Linn County, Iowa, containing 133 acres, more or 
less, for the sum of $7500, for the term of five years, at five per cent 
semi-annual interest, to the order of L. A. Andrew, Receiver of said 


Bank. 
**'Signed] Paul W. Sterner.’’ 


This was the agreement that Paul W. Sterner entered into with the 
examiner of the bank. The agreement, it will be noted, was ‘‘to secure 
his sister’s signature to a mortgage’’ upon the real estate described. 
At no time, as far as this record shows, prior to the signing of this 
agreement was there any talk or agreement that Paul Sterner was to 
secure the signature of his sister to this $7,500 note. The examiner 
investigated the land, made a trip down there to ascertain whether or 
not it was sufficient security. The reason for securing the signature of 
Carolyn Sterner to the mortgage was that as an heir she had an interest 
in said real estate. At the time that Paul Sterner signed Exhibit 2, 
as far as the bank was concerned the transaction covering the settle- 
ment of the defalcation was closed. It was after that that the ex- 
aminer insisted that Paul Sterner secure the signature of his sister to 
the note involved in this suit. There is no claim made here that ap- 
pellee received any consideration for the signing of this note. She was 
not a party to this contract. She was never consulted. She had no 
information in regard to the transaction. Her name was simply pro- 
cured on the note through her brother at the insistence of the examiner, 
and only after said contracts were made. She received nothing for her 
signature. The bank and the receiver sustained no loss, for the loss 
had already been sustained. 

Thus we find that this case comes under the rule laid down in 
Cooley v. Will, 212 Iowa, 701, at pages 705, 706, 237 N. W. 315, 317, 
in which Justice Stevens, speaking for this court, said: 


‘‘Hinman v. Treinen, 196 Iowa, 701, 195 N. W. 345, went off on 
a question of pleading. In Le Fleur v. Caldwell, 196 Iowa, 727, 195 
N. W. 234, the plea of want of consideration was sustained. The basis 
of the holding in that case was that the transaction in which the note 
in suit was given was wholly with the husband and without any thought 
on the part of the principals that the wife would sign the note. It 
was admitted that she received no independent consideration for her 
signature. Insell v. McDaniels, 201 Iowa, 533, 207 N. W. 533, and 
Gorman v. Sampica, 202 Iowa, 802, 211 N. W. 429, involved similar 
transactions, and the decision in each of these cases was rested upon 
the holding of the prior cases. The doctrine of the foregoing cases is 
fully recognized in American Commercial & Sav. Bank v. Kramer, 206 
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Towa, 49, 219 N. W. 931, and Millard v. Curtis, 208 Iowa, 682, 293 
N. W. 489, although a different result was attained in these cases, 

‘‘The testimony in the ease before us is without dispute that Mrs. 
Will received no independent consideration for her signature. She 
had no part in the original transaction, nor did she have any other 
interest therein than as the wife of R. T. Will... . 

‘The facts of this case bring it squarely within the rule announced 
in the eases cited. Mrs. Will was not a party to the transaction be- 
tween appellant and her husband. She neither signed the contract 
which resulted therefrom, nor did she in any way become a party 
thereto. She has fully met the burden imposed upon her to establish 
her defense by the preponderance of the evidence.’’ 








































And so, in the case at bar, the principal maker of the obligation 
was under no promise or duty to procure the signature of his sister. 
Carolyn Sterner’s signature was attached by her after the contract 
was already completed. It was not done pursuant to any previous 
promise or condition. It is conceded that she received nothing of value 
for signing the note, and the payee parted with nothing. 

III. The appellant complains that the appellee is guilty of laches, 
in that she did not commence this lawsuit prior to the time that it was 
commenced. With this we cannot agree. The note was not yet due. 
And there is no showing of any loss sustained by appellant through 
her failure to commence the suit prior to the time she did commence it. 

Appellants seem to think, and argued orally in this court, that 
appellee was preparing to deny liability upon the mortgage that she 
had signed. In answer to this, the attorney of record for appellee 
stated in open court that appellee admitted her liability upon the 
mortgage and was willing that the property covered by the mortgage 
should be used in the payment of the obligation which her brother 
Paul Sterner owed to the bank. 

It therefore follows that the judgment and decree of the lower court 
must be, and it is hereby, affirmed. 


INVESTMENT OF TRUST FUNDS IN REAL 
ESTATE MORTGAGE 


In re Young’s Estate, New York Surrogate’s Court, 288 N. Y. Supp. 569 





A trust company was appointed trustee under a will in Septem- 
ber, 1930. The company invested $17,000 of trust funds in a mort- 
gage on improved real estate in September, 1931, at which time real 
estate values had not started to drop. The property had been pre- 
viously appraised at $33,500. It was held that this was a legal in- 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §473. 
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vestment for a trustee and that the trustee was not liable for a loss 
resulting from the investment. It was also held that the fact that 
part of the money invested was used to pay notes of the mortgagor’s 
husband, which were held by the trust company, did not render the 
transaction objectionable. 


Proceedings in the matter of the judicial settlement of the inter- 
mediate account of proceedings of the New Rochelle Trust Company, 
as substituted trustee for Florence Young (now McKeage) and for 
Margaret Young under the last will and testament of Charles Henry 
Young, deceased. On objections by beneficiaries. 

Decree in accordance with opinion. 

Seacord, Ritchie & Young, of New Rochelle (Albert Ritchie and 
Frederick H. Seacord, Jr., both of New Rochelle, of counsel), for trustee. 

McLaughlin, Russell & Bullock, of New York City (Frederick C. 
McLaughlin and Ralph A. Bullock, both of New York City, of counsel), 
for objectants. 


SLATER, S.—In this judicial settlement of an intermediate account 
of proceedings, objections have been filed with regard to an investment 
of trust funds. 

Many beneficiaries of trusts have been caught in the maelstrom of 
financial distress of the last few years. On such occasions, they turn 
to the courts as agencies to decide the legality of investments. King v. 
Talbot, 40 N. Y. 76, has for years provided the test for the care which 
trustees must exercise in handling other people’s money. It is the 
vigilance and diligence of a prudent man. In later years, the courts 
have approved, and the legislative body has provided by statutory pro- 
vision, a new type or form of securities for legal investment of trust 
funds in shares, or parts of, or participations in, mortgages as well as 
certificates against whole mortgages. Barry v. Lambert, 98 N. Y. 300, 
50 Am. Rep. 677; Matter of Union Trust Co. of New York (Hoffman 
Estate), 219 N. Y. 514, 114 N. E. 1057; section 111, Decedent Estate 
Law; section 21, Personal Property Law; section 188, subd. 7, Banking 
Law. No method of supervision or control for this type of investment 
by trustees was provided ; nor was any agency created to check upon the 
judgment of humankind as to the values of real property; nor to control 
the largeness of the whole mortgage to be made upon real property, or 
the amount of the participation as against the whole mortgage; nor 
were appraisals required to be made at the time of the making of the 
mortgage or the issuance of participations or certificates from time to 
time. The dangers in this type of investment are well stated by former 
Surrogate Herbert T. Ketcham in Matter of Union Trust Co. of New 
York (Hoffman Estate) 86 Mise. 392, 149 N. Y. S. 324 (1914), affirming 
219 N. Y. 514, 114 N. E. 1057. 

Because of the lack of supervision, we evidence today the withering 
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of many trust funds so invested, as well as the repeal of the law per. 
mitting such forms of investment. Chapters 264, 265, Laws 1936 
(amending Personal Property Law, § 21, and Decedent Estate Law, 
§ 111). The Legislature has very properly created a new public policy 
with regard to the investment of trust funds. In times now passed, 
prosperity was enjoyed and values of real and personal property in- 
creased. Everybody and everything was financially riding high. As 
long as the wheels of business kept turning, trustees and beneficiaries 
were interested in the growing wealth and the large percentage of in- 
terest received upon investments. All was well. Every one felt safe. 
Real and personal property were purchased and sold at high prices. 
Real estate agents, as well as the stock exchanges which dealt in securi- 
ties, were overwhelmed with business. Then in October, 1929, financial 
cisaster of cyclonic strength strode the land, affecting, in the first in- 
stance, the values of personal securities. This financial disorder did 
not disturb realty values until the spring of 1932. Matter of Flint’s 
Will, 240 App. Div. 217, at page 226, 269 N. Y. S. 470. 

With regard to realty values, the courts, in deciding cases of the 
instant kind, must forget the knowledge of the stagnation of realty 
sales which began in the spring of 1932 and has since continued, as well 
as the fact that there is still a lack of money to loan and, consequently, 
a lack of customers to buy real estate. Courts must view the acts of 
executors and trustees performed prior to the spring of 1932 with re- 
spect to mortgage investments upon the facts existing at the time of 
their occurrence. The particular situation in September, 1931, which 
is called to the court’s attention by the objectants, must ge judged, not 
in retrospect, but as if in prospect. Costello v. Costello, 209 N. Y. 252, 
262, 103 N. E. 148; Matter of Flint’s Will, 240 App. Div. 217, 2235, 
269 N. Y. 8. 470; Matter of Winburn’s Estate, 140 Mise. 18, 23, 249 
N. Y. S. 758. 

The accountant was appointed substituted trustee on September 
23, 1930. The resigning trustees, who were the mother of the objectants 
and another person, suggested that the principal of the trust be in- 
vested in mortgages. The trust fund was invested in a mortgage for 
$17,000, and a participation to the extent of $8,500 for each trust 
was made. The property affected by the mortgage was sold and the 
mortgage debt was paid in July, 1931. The principal of the trust 
fund was reinvested on September 8, 1931, in the Muir mortgage of 
$17,000; a participation being made for each of the trusts in the sum 
of $8,500. The accountant gave notice to the parties in interest of 
such participation. The Muir mortgage had been made by the owner 
to the accounting trust company in February, 1931. It was a loan 
of the company’s money. On the closing of the Muir mortgage trans- 
action, the $17,000 was disbursed by checks. Certain notes to the 
trust company for $4,261.77 which had been discounted for Mrs. 
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Muir’s husband without her indorsement were paid by her. At that 
time such notes were under-collateralized to the extent of $1,205. Mrs. 
Muir continued to pay the interest on the mortgage for a couple of 
years and then, to prevent foreclosure, tendered to the accountant- 
trustee the title to the property. The deed was taken in the names 
of the two beneficiaries and the accountant assigned to itself as trustee 
the mortgage which, in the first instance, had been made to it. In 
the fall of 1934, the objectant-beneficiaries expressed dissatisfaction 
with the Muir mortgage. One of these beneficiaries had reached the 
age of 25 years on July 24, 1933, when she was entitled to her half 
of the trust corpus. The other beneficiary is still under the age of 
25 years. In August, 1935, the objectants, through their attorneys, 
demanded from the trust company that it take the property back 
ard place the beneficiaries in the original position. This was refused 
and consequently, objections were made to the account of proceedings. 

The beneficiaries set forth several objections which, when boiled 
down, are as follows: (1) That the $17,000 mortgage is not a legal 
investment because the real property was not worth 50 per centum 
more than the amount of the bond and mortgage; (2) that the trustee 
ir making such investment was guilty of gross negligence and breach 
of trust; (3) that the trust company received out of the proceeds of 
the loan of $17,000 the sum of $4,261.77 in payment of notes of the 
mortgagor’s husband and, consequently, the mortgage transaction was 
tainted with fraud; (4) that the trust company could not participate 
in its own mortgage. 

Each objectant seeks a surcharge in the sum of $8,500, together 
with taxes paid by the objectant, with interest. 

As to the first contention: To support a loan of $17,000, the value 
or worth of the property must be $25,000. Mrs. Muir made applica- 
tion to the trust company on November 10, 1930, for a loan of $20,000 
on premises at 18 Lester place in New Rochelle. The plot of land 
is 100 feet in front by 200 feet in depth, on which was erected in 1905 
a three-story frame house containing ten rooms and three baths. A 
two-car garage was on the property. The house in question was of 
the Queen Anne style of architecture. The application for a loan was 
referred to the trust company’s appraiser, Mr. Harry E. Colwell. He 
placed a valuation of $33,500 on the property. The loan was ap- 
proved by the loan committee of the trust company for $17,000. They 
fixed the land value at $12,500, the house at $20,000, and the garage 
at $1,000. On this appraisement, a 50 per cent. loan was made. The 
committee consisted of Mr. Colwell, Mr. Van Zelm, president of the 
trust company, and Mr. Frederick H. Seacord, a director and attorney 
for the trust company. The property was located in a highly developed 
residential section of New Rochelle known as ‘‘Beechmont.’’ The 
section contains valuable homes. 
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The court received the evidence of real estate experts, two for each 

side. One of the objectants’ witnesses testified that the value of the 
property in September, 1931, was $20,000; another that the value 
of the land was $10,000 and the house $9,000; that the house could 
be rebult for $14,500. So, on a rebuilding formula, the value placed 
by the witness is $24,500. One of the elements taken into consideration 
was the assessment of about $19,000. The accountant’s appraisers 
testified to a sum above the required value of $25,000 to sustain the 
mortgage. One expert testified that the land value was $12,500. All 
concluded that the plot is valuable. By taking the highest lot value 
and the figures of the objectants’ witness on the reconstruction of 
the home at $14,500 we get $24,500. Another witness testified that 
the house cost $20,000 to erect and, if reconstructed now, it would 
cost a like amount. There always appears to be a widespread difference 
in opinion evidence of realty experts. Such exists here. Much seemed 
tv turn on the fact that the house, being of the Queen Anne style of 
architecture, was obsolete and difficult to sell in the latter day market. 
The Muirs had built the house in 1905 and occupied it as a home in 
their later years. The original appraisal was made for the trust com- 
pany by a man of vast experience in appraisal work, who had been 
in the real estate business in New Rochelle for many years. He has 
been in public life and is a person held in high regard by all. There 
is no question but that the appraisal was made and the approval given 
by the loaning committee in good faith and in the exercise of its best 
judgment. The law does not hold responsible for errors of judgment 
a trustee who acts in good faith and who employs vigilance and 
prudence. 

Seven months later, in September, 1931, the mortgage was par- 
ticipated into these trusts without a new appraisal. Before and in 
September, 1931, business was going through the stock market debacle, 
but the values of real estate had not commenced to recede. Matter 
of Balfe’s Estate, 152 Mise. 739, 748, 174 N. Y. S. 284; Matter of 
Flint’s Will, 240 App. Div. 217, 226, 269 N. Y. S. 470, 480; Matter 
ot De Winter’s Estate, 154 Mise. 50, 276 N. Y. S. 576. In the Flint 
Case, the court said: ‘‘The stock market crash in fact caused a move- 
ment of funds into first mortgages. The repercussions, however, of 
the erash caused conditions to ensue which finally did affect mortgage 
securities. They revealed their effect in the latter half of 1931—be- 
coming more acute in 1932.”’ 

In the time between September, 1931, when this mortgage passed 
into the trusts, and the present time, the continuance of the business 
depression brought in its train defaults in payment of taxes on 
property and interest on mortgages. This situation, which we have 
in our minds, must be laid aside in a decision of the case because 
these facts were not present in September, 1931. Matter of Balfe’s 
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Estate, 152 Mise. 739, 748, 274 N. Y. S. 284, and cases cited. There 
was no reason for a reappraisal in September, 1931, because there 
had been no change in the property or in business conditions affecting 
the mortgage market. The test as to the worth of the property is 
to be applied as of September, 1931. The factor causing the decline 
in market value or worth of the premises was the economic depression 
affecting land values which set in months after the mortgage had been 
participated into the trusts. At the time when notice was given of 
the participation of the mortgage in the trusts there existed nothing 
of a fraudulent nature to give notice of, or to conceal. The subsequent 
loss resulted, not from anything hidden from beneficiaries, but from 
what approached every other person and his property which, in this 
case, occurred after the investment had been made. Upon the evidence 
presented, I hold, as a fact and as a matter of law, that the mortgage 
was a legal investment in September, 1931. 

As to objection 2 herein stated, I hold that, in taking the mortgage 
and assigning it into the trust, the trustee was not guilty of negligence 
or fraud, nor was it made subject to liability for failure to exercise 
reasonable judgment and discretion. There is no law in this state re- 
quiring diversification of investments. See Matter of Adriance’s Estate, 
145 Mise. 345, 352, 260 N. Y. S. 173. The corpus of the entire fund 
is about $39,000, each remainderman owning half, or about $19,500, 
of which $8,500, or less than half, was participated in the $17,000 
mortgage upon a home oceupied by the owner. In my opinion, the 
elements present in Durant v. Crowley, 197 App. Div. 540, 189 N. Y. S. 
385, affirmed 234 N. Y. 581, 188 N. E. 455, are not here existent. 

As to objection 3 stated herein, that the mortgage was tainted as 
a trust investment because the trust company made it for the purpose 
of collecting its own debt, no case has been presented by either side 
which reflects upon this question. The objectants claim that the trustee 
did not pay full value for the mortgage and raise the question of a 
breach of duty and fraud. There is no principle of law which holds 
that money which belongs to a mortgagor may not be paid by the 
mortgagor or pursuant to his or her direction to whomsoever the 
mortgagor pleases to have it go. In the present instance, upon the 
closing, the $17,000 was disbursed by several checks: $85 for mortgage 
tax account; $15 for another purpose; $6.75 for another purpose; 
$346.75 for legal services in the examination of the title; $525.33 for 
taxes; $1.25 for another purpose. A check was drawn to the order of 
Mary L. Muir, mortgagor, for $4,261.77, which was indorsed by her 
to the New Rochelle Trust Company in payment of her husband’s 
notes. The balance of $11,758.15 passed by check to the mortgagor. 
Se far as I can observe, it was a loan transaction made in the open, 
honestly made, and carried by the trust company on its own books 
as an asset in the sum of $17,000. Seven months later, in September, 
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1931, it was participated into the trust. There is nothing in the trans. 
action inconsistent with fair dealing and good conscience. The loan 
was not suspicious or tainted. There was no breach of duty, trust, 
or confidence whereby equitable relief may be given. 

As to objection 4 stated herein, I hold that the trust company 
could legally make the participations. This has definitely been de. 
cided in Matter of Flint’s Will, 240 App. Div. 217, 225, 269 N. Y. §. 
470, affirmed 266 N. Y. 607, 195 N. E. 221; Matter of Peene’s Estate, 
155 Mise. 155, 279 N. Y. S. 131. The principle of law laid down in 
Matter of Peck’s Estate, 152 Misc. 315, 273 N. Y. 8. 552, does not apply. 
The objections are dismissed. 

Submit decree in accordance herewith. 


| BOOK REVIEW 


Rand McNally Bankers Directory, Final 1936 Edition. The 12st 
consecutive edition of the Blue Book contains all the essential informa- 
tion about every bank in the United States and foreign countries. 

June 30th (and later) bank statements are broken down into 11 
items, making them easily understandable. 1936 officer and director 
lists (not previously available) are given, with the bank transit number. 

All data is arranged in 18 parallel columns, for easy comparison. 

Federal Deposit Insurance Corporation membership is indicated. 

A selected list of investment dealers, and a five-year list of discon- 
tinued bank titles are only two of the special features of the Blue Book. 
The nearest bank to every non-bank town is given in a separate section, 
and all information on the various government banking agencies, Fed- 
eral Reserve Banks, bank association officials and headquarters, is 
especially indexed. 

The maps of every state in the Union, and foreign countries, which 
appear throughout the Blue Book are useful for many purposes, and 
the special Attorney Section, containing the name of a bank recom- 
mended attorney for every county in the United States, and foreign 
countries is, in many instances, of inestimable value to users of the 
Blue Book. 

The final 1936 edition of Rand McNally Bankers Directory contains 
2,437 pages of vital statistics for the more efficient, and effective, opera- 
tion of banks and commercial concerns. 

Cloth bound, $15 the copy, delivered. Rand MeNally & Co., 
Chicago, Ill. 











